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BRIEF FOR APPELLANT 

! 

I. 

Opinion Below 

The opinion of Mr. Justice O’Donoghue in the Districj 
Court (Appellant’s App. 88-89) is not yet reported. N<f 
opinion was rendered by this Court upon the denial oh 
April 16, 1941 of the motions by appellant (1) to advanc4 
this cause for argument, and (2) for a stay or temporary 
injunction pending this appeal. 
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II. 

Jurisdiction 

Jurisdiction of this case is conferred upon this Court 
by Section 26 of the Act of February 9, 1893, as amended, 
27 Stat. 434; Title 18, Chap. 2, Section 26 of the Code of 
the District of Columbia; and by Rules 9 and 10 of the 
Rules of this Court. The existence of the jurisdiction of 
the District Court is sufficiently disclosed in the first three 
paragraphs of the complaint (Appellant’s App. 1-2). 


III. 

Statement of the Case 

Appellant is a Foreign Service officer of the United 
States, duly appointed by the President and confirmed 
by the Senate, who took oath of office on March 22, 1939 
(Appellant’s App. 3). After serving at various posts 
abroad and completing the prescribed probationary period 
in Foreign Service Officers’ Training School, he became a 
permanent officer of the Foreign Service of the United 
States and was duly promoted to a higher grade therein 
on August 1, 1940 (Appellant’s App. 3). He w T as at all 
times in good and satisfactory standing in the Foreign 
Service and no intimation to the contrary was ever given 
him by anyone prior to his interview with appellee Berle 
on October 18, 1940 (Appellant’s App. 4). 

Defendants below (appellees in this Court) are Cordell 
Hull, Secretary of State, who is joined as a necessary 
party defendant under the applicable statutes but con¬ 
cerning whom it is specifically alleged that he “knew noth¬ 
ing of plaintiff’s case until plaintiff’s letter of March 5, 
1941, was delivered to him and has acted against plain¬ 
tiff solely because he was misinformed by defendants 
Berle and Shaw on the facts and the law of plaintiff’s case” 
(Appellant’s App. 22), Erhardt, the present Chief of 
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Foreign Service Personnel, and Berle, Long, Shaw aifd 
Acheson as Assistant Secretaries of State, no more thbn 
three of whom can comprise the Board of Foreign Service 
Personnel, hereinafter called the Board. Defendants Ber^e 
and Shaw (these two forming at all relevant times herein 
and now the controlling majority of the Board; Appe¬ 
lant ’s App. 18) are charged with deliberate fraud, per¬ 
sonal malice and with actual intent to harm, injure anjd 
ruin appellant by their actions specifically alleged in the 
complaint, and it is charged that they are motivated solely 
by such fraud and malice and have no other purpose what¬ 
ever (Appellant’s App. 9-11, 18, 22, 24, et passim*). Tfie 
other appellees are alleged to be misinformed, coerced, c}r 
otherwise deceived by Berle and Shaw concerning the facljs 
about appellant (Appellant’s App. 22). 

On October 18, 1940, appellee Berle summoned appel¬ 
lant to his office and there informed him that he had beejn 
guilty of two certain acts which rendered imperative h*s 
immediate resignation from the Foreign Service, namely: 
(1) publicly mimicking President Franklin D. Rooseveljt, 
with particular emphasis on his physical affliction, and (3) 
having carried messages for a female agent of a foreign 
government (Appellant’s App. 4). Appellant indignantljy 
denied these false and vicious stories and demanded par¬ 
ticulars, but appellee Berle refused to give any specifica¬ 
tion of names, dates or places at this interview, although 
these were repeatedly requested by appellant (Appellants 
App. 4). Despite the fact that Berle then informed appej- 
lant he would see him again within the next two or threp 
days and give him these details, Berle did not in fact sunj- 
mon appellant again until October 31, 1940, when Berlp 
told appellant that the above two stories were true becausp 
the mimicry of the President had taken place in Newport, 
Rhode Island, in the summer of 1940 and had been wit¬ 
nessed by Cornelius Vanderbilt, Jr. and his sister, Grace 
Vanderbilt Stevens (Mrs. Robert L. Stevens), who had inj- 


* Emphasis of all type throughout this brief and appendicejs 
thereto is ours unless otherwise indicated. 
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formed J. Edgar Hoover personally of the veracity of the 
mimicry story (Appellant’s App. 5), and that the female 
agent of a foreign government referred to was one Lilly 
Stein, a former Austrian duly admitted to this country as 
an immigrant who was slightly known to appellant by vir¬ 
tue of certain official investigations he had undertaken 
through her upon the instructions of his official superior, 
Consul General Leland Morris (now American Charge 
d’Affaires in Berlin), in Vienna, Germany in 1939 (Appel¬ 
lant’s App. 5-6, 30-33, 41-43). All further details, although 
duly demanded of Berle by appellant, were refused to him, 
and he was instructed by Berle to resign forthwith (Appel¬ 
lant’s App. 5, 35-38). # This appellant refused to do and 
offered to produce sworn proof of the absolute falsity of 
these stories (Appellant’s App. 5). 

These stories were then and are now absolutely false 
in every particular and are the product of some in¬ 
genious imagination seeking the destruction of appellant 
(Appellant’s App. 4, 6, 40). Their falsity is proven by 
formal affidavits submitted by appellant to appellees Berle 
and Shaw on November 14, 1940 (Appellant’s App. 6, 29- 
52). Upon the offer of sworn proof by appellant, Berle 
falsely and deceitfully stated to third persons that there 
were no charges against appellant but on the afternoon 
of the same day that Berle made this statement (November 
6, 1940), Berle himself preferred these two above specific 
charges against appellant at a meeting of the Board (Ap¬ 
pellant’s App. 5-6). Thereafter and by direction of the 
Board, Shaw interviewed appellant on November 8, 1940 
and offered him his choice of resignation forthwith or of 
facing charges drawn by Shaw against him ostensibly not 
on the ground of these two false stories but on the ground 

* To all requests for further particulars Berle replied that while 
these stories had been brought to his attention officially by the Fed¬ 
eral Bureau of Investigation and other sources, he was acting un¬ 
officially and outside the scope of his authority in conferring with 
appellant, but that he did this out of personal regard for appellant 
and appellant’s family, which statements as to personal regard were 
intentionally false (Paragraph 7 of the complaint. Appellant’s 
App. 4). 



5 


of “temperamental unfitness” (Appellant’s App. 6; Appel¬ 
lant’s affidavit dated April 4, 1941, on motion for stay in 
this Court, pp. 4-6). 

After the submission by appellant of his affidavit c|f 
November 14, 1940 with the supporting affidavits attached 
thereto (Appellant’s App. 29-52), all steps to compel hjs 
resignation or for his dismissal were allowed to be quiescent 
until February 15, 1941, the date of expiration of his leave 
of absence, which began on December 27 (Appellant’s App. 
6-7). However, when appellant reported for duty on Feb¬ 
ruary 17, 1941, Shaw, then Chief of Foreign Service Per¬ 
sonnel, told him that he was to continue on leave of absence 
while Shaw would again present the above matters anji 
other related matters of “temperamental unfitness” anji 
“irresponsibility” (of which nothing had been heard until 
Berle expounded the above two false stories to appellant, 
and appellant had proved their falsity) to the Board meet¬ 
ing on February 19, 1941 (Appellant’s App. 7). 

On February 20, 1941, Shaw informed appellant that 
by direction of the Board appellant was to continue op 
leave, but to submit his resignation to Shaw on or befor^ 
February 26, 1941, and failing to do so, formal charge^ 
already drawn by Shaw personally would be preferred 
against him and he would be summarily tried by the Boarcf 
at its next meeting of March 5, 1941 (Appellant’s App h 
7). At this so-called “trial” appellant could be personally 
present but he could not be represented by counsel not 
present proof of any kind nor would any written record 
of the proceedings be made and kept, and in any event 
the decision would be unfavorable to appellant and ar. 
order summarily dismissing him from the Foreign Ser¬ 
vice would be rendered on the day following the meeting^ 
namely, on March 6, 1941 (Appellant’s App. 7-8, 16, 57^)1 
Appellant’s repeated protests against the plain illegality 
and fraud of this proposed procedure were and are at alt 
times disregarded by Shaw’ and by the Board (Appellant’^ 
App. 7, 53-64). Despite this pressure, appellant refused tcj 
resign and on February 25, 1941, sent a formal letter to 
Shaw declining to resign (Appellant’s App. 7, 53). 
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Appellees intend to continue this illegal, arbitrary and 
fraudulent procedure outlined by Shaw to appellant (Ap¬ 
pellant’s App. 8). Appellant had no further word from 
Shaw until March 5, 1941 was but one day removed, when 
appellant sought and obtained an interview with Shaw on 
March 4,1941 (Appellant’s App. 8). Shaw, without in any 
way adverting to his previous statements to appellant as 
to what would happen on March 5, 1941, then informed 
appellant that the Board at its meeting of February 26, 
1941, had determined to rate him as “unsatisfactory” in 
efficiency rating and to send him to Montreal, Canada, for 
an indefinite probationary period, which would be quickly 
terminated with the finding that appellant continued “un¬ 
satisfactory”, and thereafter appellant would be removed 
by the summary procedure already agreed upon by the 
Board and outlined above (Appellant’s App. 8-9). This 
whole scheme is charged to be altogether fraudulent and 
undertaken by the controlling majority of the Board (Berle 
and Shaw) solely out of personal malice and spite toward 
appellant (Appellant’s App. 9, 11, 18, 22, 24). 1 

Further circumstances fully illustrating the fraud, the 
malice and the deliberate intent of both Berle and Shaw 
to injure and destroy appellant are detailed at some length 
in the complaint (Appellant’s App. 9-10,19-21, 23-24). Ap¬ 
pellant’s numerous protests, complaints, and requests for 
information were of no avail and were contemptuously 
disregarded by the controlling majority of the Board (Berle 
and Shaw) (Appellant’s App. 11, 19, 20, 53-64, 67-71). 

The complaint sets forth in detail the statutory steps 
that are required to be taken by appellees to find appel- 

1 Further specific evidences of Berle’s fraud and malice towards 
appellant are given in appellant’s affidavit dated April 4, 1941 on his 
motion for a stay in this court wherein Berle is shown (1) to have 
misdirected mail to the intended and effected detriment of appellant, 
and (2) to have sought to intimidate appellant’s witnesses both before 
and after the decision of the court below. No one of the fraudu¬ 
lent acts charged against Berle and Shaw has ever been denied 
by them or on their behalf either in this Court or in the court 
below. 


lant “unsatisfactory” and charges that no one of such steps 
was ever properly taken (Appellant’s App. 11-14), but fn 
paragraphs 17 and 18 of the complaint the various illegal 
steps wherein the action and proposed action taken by ap¬ 
pellees offend against Sections 23h and 23i of Title 22 of the 
United States Code are specified (Appellant’s App. 14-18)l 2 
Shaw and Erhardt, as members of the Division of Foreign 
Service Personnel, contrary to the express statutory pro¬ 
hibition of Section 23g of Title 22 of the United Statejs 
Code, are exercising, and intend further to exercise, author¬ 
ity other than that of a purely advisory character over ap¬ 
pellant’s promotion, demotion or separation from the For¬ 
eign Service (Appellant’s App. 22-23). 

With the exception of letters extending him leave df 
absence (enforced against appellant by appellees, as fu% 
charged by him in his affidavits on the motion for stay ip 
this Court) no communication in writing was received by 
appellant from any of the appellees from August 1, 194b 
(the date on which he received the official letter promoting 
him in status) until March 14, 1941 (Appellant’s App. 19). 
On the latter date at an interview with appellee ErharcLt 
there were handed to appellant one letter (Exhibit G to th^ 
complaint, Appellant’s App. 64-65) purporting to rate him 
as “unsatisfactory” and another letter (Exhibit H to the 
complaint, Appellant’s App. 66) assigning him as Viet 
Consul to Montreal, Canada, on probationary assignment!, 
both letters dated a week previously—as of March 7, 194l], 
together with a third letter extending appellant’s leave of 
absence through March 31, 1941, although appellant had 
at no time requested such additional leave (Appellant’^ 
App. 19-20). Aside from further letters on leave of 
absence the only other written communication appelh 
lant has had from appellees since that time i# a letter 
from appellee Hull received by appellant on March 15^ 
1941 in reply to appellant’s letter to appellee Hull dateeji 

2 It is pertinent here to point out that these paragraphs 17 and 18 
of the complaint herein arc exactly modeled on paragraph IV of the 
complaint in Morgan v. United States, 298 U. S. 468, and 304 U. S. 1, 
where the Supreme Court held the dismissal of a complaint contain¬ 
ing such allegations to be reversible error. 
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March 5, 1941 (Appellant’s App. 20, 69). Having ex¬ 
hausted every administrative remedy to prevent his illegal 
change in status (see Appellant’s App. 53-64, 69-71) but 
all without avail, appellant proposed to resort to the courts 
at this juncture but at the express request of Erhardt de¬ 
ferred doing so until March 18, 1941 (Appellant’s App. 20, 
67, 71), and Shaw on the very eve of the filing of this com¬ 
plaint sought by threats to deter appellant from access to 
the courts (Appellant’s App. 21). 

As pointed out above appellee Hull and the remaining 
appellees with the exception of Berle and Shaw are charged 
with nothing except lack of knowledge of the facts of ap¬ 
pellant’s case and illegal action against him taken in reli¬ 
ance on the advice of Berle and Shaw. Berle and Shaw are 
specifically charged not only with fraud, malice, and intent 
(as already pointed out), but with conspiracy to deceive and 
delude not only appellant but the Secretary of State and 
their co-defendants as well as the general public as to the 
specific facts of appellant’s case, all in bad faith and in 
contravention of their sworn official duty (Appellant’s 
App. 22). 

By virtue of the foregoing, appellees purporting to act 
officially are in fact acting individually and outside of the 
scope of their official authority and by virtue thereof have 
lost all jurisdiction over appellant (Appellant’s App. 23), 
but their acts and intended acts will result in immediate 
and irreparable injury, loss and damage to appellant unless 
stayed and restrained by the court (Appellant’s App. 
23-24). 

To overcome the above and to prevent final consum¬ 
mation of the conspiracy of Berle and Shaw against him 
to effect his illegal ouster from the lifetime career of Foreign 
Service, appellant requests a preliminary injunction and 
permanent relief by way of (1) a final injunction, (2) relief 
in the nature of mandamus, and (3) a declaratory judg¬ 
ment (Appellant’s App. 24-27). The complaint is verified 
(Appellant’s App. 28). At all stages, here and in the court 
below, appellant has pointed out his full ability and readi¬ 
ness to prove these undenied charges against Berle and 
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Shaw by means of many reputable and responsible wit¬ 
nesses, as well as by documentary evidence. 

The complaint herein was filed on March 18, 1941 toj- 
gether with a motion for a temporary injunction (Appel¬ 
lant’s App. 72). On March 24, 1941 appellees moved tb 
strike and dismiss the complaint (Appellant’s App. 73^, 
which motion necessarily admitted all allegations of thb 
complaint. Oral hearing was held before Mr. Justice 
O’Donoghue in the District Court on March 25, 1941, at 
which hearing affidavits by appellees Berle, Long, Achesoh, 
Shaw and Erhardt were submitted in opposition only to the 
motion for temporary injunction (Appellant’s App. 74-87).f 

On March 29, 1941 Mr. Justice O’Donoghue filed his 
opinion dismissing the complaint and denying a temporary 
injunction (Appellant’s App. 88-89). Findings of fact ant} 
conclusions of law (Appellant’s App. 91-92) were filed over 
appellant’s objection and appellant’s proposed finding or 
conclusion denied although admittedly true (Appellant’s 
App. 90) on March 31, 1941. On the same day final judg¬ 
ment was entered dismissing the complaint (Appellant’^ 
App. 93), and appellant’s motion for a stay pending appea} 
was denied. 

After duly giving bond, appellant filed notice of appeal 
to this Court on April 1 , 1941 (Appellant’s App. 94) toj 
gether with full designation of the record on appeal as tcj 

which there was no counter-designation (Appellant’s AppJ 

_ 

3 These affidavits cannot be considered on the dismissal of thej 
complaint. These affidavits nowhere deny the fraud, malice, intent 
or actions of Berle and Shaw, and present only three additional 
points: (1) an alleged verbal warning by Shaw to appellant onj 
November 8, 1940, (2) an alleged “informal understanding” between: 
appellee Long and appellant’s father on November 16, 1940 as toi 
the possibility of appellant’s resignation from the Service, and (3) 
the alleged “formal” action of the Board on March 5, 1941 rating 
appellant as “unsatisfactory” and the alleged confirmation thereof by 1 
the Secretary of State on March 7, 1941. The first two of these points 
are completely shattered by the affidavits of appellant dated April 4 
and 10, 1941 and of his father dated April 1, 1941, duly submitted 
to this Court on the motion for stay or for a temporary injunction,: 
denied April 16, 1941. The legal insufficiency and factual improba-j 
bility of the third point is fully brought out in the discussion in ourj 
briefs on motion for a stay in this Court denied on April 16, 1941.: 
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95-96). The original photostatic transcript of record was 
filed in this Court on April 4, 1941. On that same day ap¬ 
pellant moved to advance this cause for argument which 
motion was not opposed by appellees but was denied with¬ 
out opinion by this Court on April 16, 1941. On April 4, 
1941, appellant also moved for a stay or a temporary in¬ 
junction pending appeal which motion was denied without 
opinion by this Court on April 16, 1941. On April 17, 
1941, appellant went on leave without pay by virtue 
of prior action of appellees over objection of appellant 
fully disclosed to this Court on the motion for stay, and 
such illegal status still continues, and will continue at least 
until the decision of this Court on this appeal. What hap¬ 
pened is related below. 

On April 9, 1941, Shaw, purporting to act for the Sec¬ 
retary of State, wrote appellant stating inter alia : “The 
Department hereby grants you (although no such request 
had ever been made by or on behalf of appellant) leave of 
absence without salary beginning April 17, 1941 and it will 
therefore not be required that you report to the American 
Consulate General at Montreal within such leave period. 
Further consideration will be given to the matter when 
the decision of the United States Court of Appeals shall 
have been rendered.’’ In reply to appellant’s letter of 
April 10, 1941 vigorously protesting the plain illegality of 
this plan to deprive him of his means of livelihood and to 
strike him from the Service without a hearing, Shaw, again 
purporting to act for the Secretary of State, replied in an 
undated letter post-marked April 16, 1941, at 6 P. M., just 
a little more than two hours after appellees’ counsel had 
been notified—and presumably after he had notified his 
clients—of the denial by this Court of appellant’s motion 
for a stay or a temporary injunction pending this appeal. 
In this letter Shaw reviews the system of allocating ap¬ 
pellant’s leave and finally bases it on the statement that, 
“Exercising the discretionary powers in the granting of 
leave which are vested in the Secretary of State, the De¬ 
partment” computed appellant’s leave on an arbitrarily 
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selected basis that deprived appellant of from 9 to 28 days ’ 
leave with salary, depending upon the applicable law. This 
letter of Shaw’s then concludes: “ Accordingly, your leave 
with salary will terminate at the close of business on ApSril 
16, 1941, and you will be regarded as on leave of absehce 
without salary commencing April 17, 1941.” This lettler 
was received by appellant at his residence on April jL7, 
1941 and leaves his status in the Foreign Service as ope 
of complete doubt except that he receives no salary ahd 
performs no service—an extraordinary result for a career 
service and one plainly not contemplated by Congress jin 
the applicable statutes (Sections 23h and 23i of Title 22 
of the United States Code; Mr. Justice O’Donoghu^’s 
opinion, Appellant’s App. 89). 

The opinion below cites no authority for its conclusiops 
but overrules the motion to strike and grants the motion jto 
dismiss the complaint because (1) “the suit is prematurely 
brought” and (2) admitting the facts contained in the com¬ 
plaint to be true (disregarding, however, the allegations 
“of conspiracy, fraud and malice” as “conclusionsV) 
“they do not constitute a cause of action for the relief 
prayed by the plaintiff” (Appellant’s App. 88). The re¬ 
mainder of the opinion together with the findings and con¬ 
clusions is directed to the denial of a temporary injunction. 
This point will be discussed separately in the last point 
of the argument. 

! 

i 

Statutes and Regulations Involved 

The pertinent portions of the statutes (Sections 23f, 
23g, 23h, and 231 of Title 22 of the United States Cod^) 
involved, and the applicable regulations are set out in 
Appendix B, infra , pages 99-108 of the Appendices. Tjie 
most debated statutory provisions herein are the following: 

23h. * * * No charges against an officer th^t 

would adversely affect his efficiency rating or his valjie 

i 

_i_ 
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to the service, if true, shall be taken into consideration 
in determining his efficiency rating except after the 

officer shall have had opportunity to reply thereto. 

• • • 


23i. # * * The President is hereby authorized to 
establish by executive order, regulations providing for 
the separation of Foreign Service officers from the 
Foreign Service, in accordance with the conditions 
hereinafter prescribed. Any Foreign Service officer 
so separated from the Foreign Service shall be retired 
from the Service, after a hearing by the Secretary of 
State, upon an annuity * # *. Whenever it is de¬ 
termined that the efficiency rating of an officer is un¬ 
satisfactory, thereby meaning below the standard 
required by the sendee, and such determination has 
been confirmed by the Secretary of State, the officer 
shall be notified thereof, and if, after a reasonable 
period to be determined by the circumstances in each 
particular case, the rating of such officer continues to 
be found unsatisfactory and such finding is confirmed 
by the Secretary of State after a hearing accorded 
the officer, such officer shall be separated from the ser¬ 
vice with the annuity or bonus provided in this sec¬ 
tion * # \ 

No other statute and no regulation affects or in any 
way detracts from the above provisions. 


V. 

Statement of Points 

1. The court below erred in dismissing the complaint. 

2. The court below erred in refusing to grant appellant 
a temporary injunction against appellees. 

3. The court below erred in ruling that this action was 
prematurely brought. 

4. The court below erred in ruling that the allegations 
of conspiracy, fraud, and malice are conclusions and not 
admitted by the motion to dismiss. 
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5. The court below erred in ruling that appellees have! 
accorded appellant his full legal rights under Section 23h' 
of Title 22 of the United States Code. 

6. The court below erred in ruling that the action and 
the proposed action of appellees duly complied with Sec¬ 
tion 23i of Title 22 of the United States Code. 

7. The court below erred in ruling that the “probation’; 
order (Exhibit G to the complaint, Appellant’s App. 64-65) 
was regular on its face and legal in all respects. 

8. The court below erred in ruling that the fraud and[ 
malice of Berle and Shaw did not invalidate the actioq 
of the Board against appellant, and hence require equitably 
and other relief. 

i 

9. The court below erred in ruling that the relief rei- 
quested by appellant is not appropriate to the facts alleged 
in the complaint. 

10. The court below erred in ruling that the facts allege^ 
in the complaint constituted no cause of action. 

11. The court below erred in denying appellant’s re¬ 
quested finding or conclusion. 

12. The court below erred in each and every finding 
and conclusion made. 


Summary of Argument 

I 

1. This action is not premature since the allegations 
of fraud, malice, and deliberate intent of Berle and ShaW, 
the controlling majority of the Board, as well as the allega¬ 
tions of a denial of a hearing, remove the requirement 
of administrative finality before resort to the court's. 
Utah Fuel Co. v. Natl. Bit. Coal Com., 306 U. S. 56; Myers 
v. Bethlehem Cory., 303 U. S. 41, 47. And the allegations <j)f 
fraud, malice, intent and conspiracy by Berle and Shaw 
are obviously well pleaded under the new Rules of Citil 
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Procedure, and are not mere “conclusions” as the court 
below thought. In any event, it is perfectly clear that by 
striking appellant off the payroll of the Department of 
State over his vigorous objection and in flat defiance of 
Section 23i of Title 22 of the United States Code, appel¬ 
lees removed any taint of prematurity from this action. 
(Statement of Points Nos. 3 and 4.) 

2. The remedies sought here are proper: injunction, 
relief in the nature of mandamus, and declaratory judg¬ 
ment. Authorities are ample and controlling in support 
of this proposition. Utah Fuel Co. v. Coal Comn., supra; 
Marburg v. Madison, 1 Cranch. 137,173; Perkins v. Elg , 307 
U. S. 625; Borchard on Declaratory Judgments, viii, ix, 591- 
624. (Statement of Points No. 9.) 

3. Fraud, malice, and intent on the part of Berle and 
Shaw constitute a good cause of action against all the ap¬ 
pellees : against Berle and Shaw for their malicious activi¬ 
ties, forever disqualifying them from judging appellant 
in any quasi-judicial proceeding, and against the other ap¬ 
pellees for the wrongful actions they were induced, coerced, 
or deceived into by Berle and Shaw, the controlling 
majority of the Board. Wilkes v. Dinsman, 7 How. (U. S.) 
89; Dinsman v. Wilkes, 12 How. (U. S.) 390; C. B. & Q. 
R. Co. v. Osborne, 265 U. S. 14; Speyer v. School District 
No. 1 , 82 Colo. 534, 538-9, 261 Pac. 859, 860-1; Morgan v. 
United States, 32 F. Supp. 546. (Statement of Points Nos. 
1 and 8.) 

4. The action of appellees shows that it is irregular 
on its face and void, both because of the improper action 
of the Board and the lack of any action by the Secretary 
of State as required by the applicable statutes and regula¬ 
tions. This is (1) formally charged in the complaint, and 
(2) shown by the form of the alleged “probation” order 
(Exhibit G to the complaint, Appellant’s App. 64-65). 
Morgan v. United States, 298 U. S. 468; 304 U. S. 1; 
Rankle v. United States, 122 U. S. 543; McClaughry v. Dem- 
ing, 186 U. S. 49. No denial of these shortcomings by the 
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Secretary of State has ever been had, and the veiled im-f 
plications to the contrary in the affidavits of Berle, Shaw* 
and Acheson (Appellant’s App. 74-87), but not of Long ant aj 
Erhardt, cannot be considered on the question of whether or 
not the complaint states a good cause of action, since theyj 
were offered only on opposition to the motion for temporary 
injunction. (Statement of Point No. 7.) 

5. Appellant has been denied (1) his plain statutory ancj. 
constitutional rights to a hearing under Section 23i beford 
being separated from the payroll of a lifetime career serj 
vice, and (2) his right under Section 23h to an opportunity 
to reply to charges taken into consideration against hin| 
by Board members before being reduced to probationary 1 
status. Wicker sham v. United States, 201 U. S. 390 ; 
Morgan v. United States, supra; Runkle v. United States', 
supra; Ex parte Garland, 4 Wall. (U. S.) 333. A special 
statute governs here, controlling appellant’s rights, and 
it must be meticulously followed in every particular^ 
Humphrey's Exr. v. United States, 295 U. S. 602; Myers vi. 
United States, 272 U. S. 52, 160, 171-174. The Congres^ 
plainly intended action such as that of appellees here to b<? 
voided by the courts as shown by the history of the statute^ 
invoked. (Statement of Points Nos. 5, 6 and 10.) 

6. Since the verified complaint states a good causd 
of action, as shown above, plainly a temporary injunctioiji 
should forthwith issue: the possible damage to appellant 
if it does not issue is much greater than that to appellee^ 
if it does. Utah Fuel Co. v. Coal Comn., supra; Ohio Oil 
Co. v. Conway, 279 U. S. 813; Gibbs v. Bucks, 307 U. S. 
66; Truax v. Raich, 239 U. S. 33. Ours is a government 
of laws, not of men ( Marbury v. Madison, supra), and iiti 
a disordered world, never more than now does democrat 
need a reaffirmation of the rule that “the fundamental prinl 
ciple (is) that no man in this country is so high as to b^ 
above the law”.* No stronger case for the courageous apt 

* Groner, C. J concurring in Glass v. I ekes, 117 F. (2d) 273, 
282. 
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plication of this all-pervading principle upon which the des¬ 
tinies of the United States were founded than the one at 
bar can well be presented to this Court. (Statement of 
Points Nos. 2, 11 and 12.) 


VII. 

Argument 

1. This action is not prematurely brought. 

As stated above (supra, p. 11) the gist of the opinion 
of the lower court is that this action is prematurely brought 
because appellant has as yet suffered no final damage at 
administrative hands. (Appellant’s App. 8S-89.) To reach 
that conclusion it was necessary for the lower court to 
delete from the complaint the allegations of fraud, malice, 
intent and conspiracy on the part of Berle and Shaw, the 
controlling majority of the Board. This the lower court 
did by the device of labeling these allegations “conclu¬ 
sions” and thus disposing of them. (Appellant’s App. 
8S.) This simple device will not work in view of the specific 
provisions of the Rules of Civil Procedure and the back¬ 
ground and history of those Rules. Thus 9(b) of the Rules 
of Civil Procedure reads as follows: 

“Fraud, Mistake, Condition of the Mind. In all 
averments of fraud or mistake, the circumstances con¬ 
stituting fraud or mistake shall be stated with par¬ 
ticularity. Malice, intent, knowledge, and other con¬ 
dition of mind of a person may be averred generally.” 

Thus the lower court was patently erroneous in its rul¬ 
ing that the allegations of malice and intent were “con¬ 
clusions” since the commandment of the above Rule is 
specific that these may be “averred generally”. A very 
clear discussion of the sufficiency of a general allegation 
of malice is contained in the case of Love v. Commercial 
Casualty Ins. Co., 26 F. Supp. 481-482 and the Court 
is respectfully referred to that case and the authorities 
there cited for a history of the adoption of this provision 
in the federal Rules. 
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It may be helpful here to give some of the annotators’ 
views as to the scope of the new Rules. It is apparent 
from the following quotations that the Rules were designed 
to abolish every vestige of common law pleading and sub¬ 
stitute in its place a common sense form whereby the com¬ 
plaint could inform the defendant generally of the type! 
of litigation involved, leaving the development of issues to! 
pre-trial technique set forth in the Rules. Thus it is said :| 

“The real test of a good pleading under the ne\^ 
rules is not, * * * whether the allegations would 

be deemed good at common law. The test is whether 
information is given sufficient to enable the party to 
plead and to prepare for the trial. A legal conclusion 
may serve the purpose of pleading as well as anythingj 
else if it gives the proper information. If the partyj 
wants more he may ask for more details in regard) 
to the particular matter that is stated too generally.” 
(45 W. Va. L. Q. 5.) 

“The new Federal Rules of Civil Procedure dp 
not proceed upon the assumption that the function of 
pleading is to prepare the case for trial. It is recogH 
nized that the ‘issue-pleading’ of the common law doe^ 
not sift out the real issues, the ‘fact-pleading’ of the! 
codes the real facts. The generality of allegation conf 
templated by the Rules indicates the influence of thP 
newer concept of ‘notice pleading’: the object of the 
complaint is to indicate to the defendant which grievj 
ance is being pressed; the object of the answer is tcf 
indicate to the plaintiff which defenses are being rej 
lied upon. What have been thought to be the object^ 
of pleadings—the narrowing of issues, the revelation 
of facts—will be served by several devices more prej 
cisely adapted to their fulfillment: the familiar motion^ 
for certainty, the new pre-trial hearing, and the not 
new but completely renovated procedure for deposit 
tions and discovery.” (38 Col. L. Rev. 1179.) 

i 

[In this rule] * * * “the words ‘cause of acj- 

tion’ do not appear; neither does the word ‘fact’. Th^ 
reason for that is, nobody knows what ‘facts’ are; 
courts have been trying for five hundred years to fhnjl 
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‘facts’ and nobody has ever been able to draw a line 
between what were and what were not ‘facts’. Since 
the word ‘facts’ has given a great deal of trouble the 
suggestion was, Why not eliminate it? Since the 
phrase ‘cause of action’ has given trouble, eliminate 
that also.” (45 W. Va. L. Q. 5.) 

This leaves for consideration the charge of fraud which 
Rule 9(b) provides must be “stated with particularity”, 
and which accounts for the length of the complaint and 
its exhibits. It is elementary law that fraud vitiates any 
proceeding, official or private. Fraud is a condition of 
fact which must be ascertained on a consideration of all 
the facts. As Pomeroy in Section 873 of his great work 
on “Equity Jurisprudence” (ed.^j^has stated: 

“It is utterly impossible to formulate any single 
statement which shall accurately define the equitable 
conception of fraud, and which shall contain all of the 
elements which enter into that conception; these ele¬ 
ments are so various, so different under the different 
circumstances of equitable cognizance, so destitute of 
any common bond of unity, that they cannot be brought 
within any general formula. To attempt such a defi¬ 
nition would, therefore, be not only useless, but ac¬ 
tually misleading. It has been shown * * * that 
the jurisdiction of chancery was originally rested upon 
two fundamental notions, equity and conscience, or 
good faith. * * • Every fraud, in its most general 
and fundamental conception, consists in obtaining an 
undue advantage by means of some act or omission 
which is unconscientious or a violation of good faith in 
the broad meaning given to the term by equity,—the 
bona tides of the Roman law.” 

The same learned author in Section 886 says further 
that the first form of fraud is: 

“Where a party makes a statement which is un¬ 
true, and has at the time an actual, positive knowl¬ 
edge of its untruth, and the necessarily resulting in¬ 
tent to deceive, —the scienter at law. This is the most 
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direct, and in some respects, the highest form 6f 
fraud.” 


It is obvious that Berle and Shaw are charged through¬ 
out this complaint with successfully achieving this “high¬ 
est form of fraud” on many occasions. Specifically \^e 
may here refer to Shaw’s conversation of February 2p, 
1941 with appellant in a fraudulent endeavor to secure ap¬ 
pellant’s resignation (Paragraph 11 of the complaint; Ap¬ 
pellant’s App. 6-7). In this conversation, Shaw specifically 
stated that if appellant did not resign a “hearing” would 
be held which -would be an in camera proceeding with¬ 
out counsel or witnesses or record and which would coipe 
to the preconceived judgment that appellant was guilty of 
charges never specified to him and that the judgment 
would be an immediate ouster of appellant from the For¬ 
eign Service on March 6, 1941. From the subsequent ac¬ 
tions of appellees admittedly there was not a word of truth 
in this “intended” plan and it was stated only in a fraudu¬ 
lent attempt by Shaw to secure appellant’s resignation. 
Summarizing briefly, it may be said that the allegations cjf 
fraud contained in this complaint against Berle and Shajv 
are the following inter alia: 

(1) Bringing charges on one theory, namely, oil 
the two false stories against appellant, and after beinjg 
shown that these stories are untrue (See appellant’|s 
affidavit of November 14, 1940 and exhibits thereto!; 
Appellant’s App. 29-52), dropping these stories an^. 
then starting other and unspecified charges and pro¬ 
ceedings against appellant—all this is charged tb 
Berle and Shaw (See supra, pp. 3-6). It is appellant’ 
contention that responsible public officials should eithe 
officially deny or prosecute serious charges of the natur^ 
here involved which they have attempted to treat in¬ 
formally only after they were shown to he untrue, but 
which they have officially received in the first instance. 
Any other course taken by them in fraud in fact.* 


* Appellant’s position is very simple. Berle and Shaw hav£ 
sought to ruin his reputation with two false and vicious storie^. 
When shown proof that these stories were untrue, Berle and 
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(2) The telephone conversation of Berle of Novem¬ 
ber 6, 1940 in which he falsely stated to third persons 
that there were no charges against appellant and where 
immediately thereafter in the Board meeting on the 
same day he brought charges in the form of these two 
false stories against appellant (Appellant’s App. 5, 
39). 

(3) Berle’s attempted intimidation of appellant’s 
witnesses both before and after the decision of the 
court below (See footnote 1, supra, p. 6). 

(4) Shaw’s threats: (a) false procedure as speci¬ 
fically reviewed above, and (b) an attempt to prevent 
appellant’s access to the courts (Appellant’s App. 21). 4 

(5) By doing all these matters solely out of malice 
and for no other reason whatever (Appellant’s App. 
9, 11, 18, 22 and 24). 

(6) Successfully executing all the foregoing plans 
by striking appellant informally from the payroll in 
contravention of the express provision of Section 23i 
of Title 22 of the United States Code (See supra, pp. 
11 - 12). 5 

Shaw abandoned them without denying them —and then have 
sought to force appellant’s resignation or dismissal on other 
charges, albeit out of caution, this time of a vaguer variety. 
Thus Berle and Shaw would not only persist in destroying ap¬ 
pellant but would by inference reaffirm the truth of the two 
scandalous stories already disproved. If this is not fraud, no 
other name can be found to fit it. 

4 It is to be noted that Shaw has fulfilled his threats as thus ex¬ 
pressed by striking appellant from the payroll. See supra, pp. 10-11. 

5 If any further proof were needed of appellees’ fraud it is shown 
by the affidavits submitted by them in opposition to the motion for 
temporary injunction wherein they impliedly claimed an “informal 
understanding” between Long and appellant’s father (who never 
had any authority to act for him) as to the possibility of appellant’s 
resignation from the Foreign Service. See footnote 3, supra, p. 9. 
This is completely false in fact, of course, as demonstrated by the 
affidavit of appellant dated April 4, 1941 and of his father dated 
April 1, 1941, both filed on the motion for stay in this Court. 
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(7) The determination of Berle and Shaw to oust 
appellant from the Foreign Service regardless of |his 
innocence or guilt of the two false stories or of dny 
other improper conduct or inefficiency, all as fully 
charged in the verified complaint (Paragraph 13 there¬ 
of; Appellant’s App. 9-10). 

To paraphrase Mr. Justice Cardozo the conduct of 
Berle and Shaw is “instinct” with fraud. 

There is only one other allegation to which reference 
needs specifically be made under this Rule 9(b) and that 
is the allegation of conspiracy between Berle and Shaw 
against appellant and high officials of the Department! of 
State, their co-defendants (Paragraph 23 of the Complaiiit; 
Appellant’s App. 22). This is certainly sufficiently alleged 
under well settled rules governing allegations of conspir¬ 
acy. The means and methods of the conspiracy are suffi¬ 
ciently shown to have been, inter alia, Berle’s false tele¬ 
phone conversation of November 6, 1940, and his later at¬ 
tempted intimidation of appellant’s witnesses together 
with Shaw’s threats above. 

i 

i 

What has been said is sufficient to demonstrate that both 
as a matter of interpretation of the complaint and as a mkt- 
ter of the construction of the Rules of Civil Procedure the 
allegations of fraud, malice, intent and conspiracy against 
appellant are well averred. It is settled law that if tpis 
conclusion is correct the rule requiring administrative 
finality does not apply and both equity and declaratory 
judgment will protect a victim from the successful consum¬ 
mation of such illegal schemes even where they are still in 
the process of execution by administrative officials. This| is 
well settled law. See Utah Fuel Comprny v. National 
Bituminous Coal Commission, 306 U. S. 56, 59-60; Myers v. 
Bethlehem Corporation, 303 U. S. 41, 47; Truax v. Rai$h, 
239 U. S. 33, 36-39, and authorities there cited. See Notfes, 
87 U. of Pa. L. Rev. at 475, 609. Appellees here as in the 
lower court lay great stress on Myers v. Bethlehem Corpo¬ 
ration, supra, but we point out that Mr. Justice BrandEis 
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in the opinion of the Court expressly excepted from the rule 
of “prematurity” the cases where allegations of proposed 
improper conduct or proposed improper hearing by admin¬ 
istrative officials were made: 

“There is no claim by the Corporation that the 
statutory provisions and the rules of procedure pre¬ 
scribed for such hearings are illegal; or that the Cor¬ 
poration was not accorded ample opportunity to an¬ 
swer the complaint of the Board; or that opportunity 
to introduce evidence on the allegations made will be 
denied.” (303 U. S. at 47.) 

These allegations are specifically made in this complaint 
and particularly in paragraphs 17 and 18 thereof (see foot¬ 
note 2, supra, p. 7). Reference is made to a note in 27 
G-. W. Law Rev. 892, which reconciles all of the decided 
cases by the Supreme Court on this express basis. See also 
Shields v. Utah, Idaho R. R. Co., 305 U. S. 177, and A. F. L. 
v. N. L. R. B., 103 Fed. (2) 933, 936, 70 App. D. C. 62, 65, 
affirmed 308 U. S. 401, 412. Hence it follows that the al¬ 
legations of this complaint are not subject to being stricken 
for prematurity, and that the action of the lower court was 
erroneous in this respect. Cf. City Bank Farmers’ Trust 
Co. v. Schnader, 291 U. S. 24; Texas v. Florida, 306 U. S. 
398; Okla. Gas. Co. v. Russell, 261 U. S. 290, 293, per 
Holmes, J . 

In any event it is perfectly clear that by any accepted 
test of “prematurity” this action is not now premature and 
has not been since April 17, 1941 when appellant over his 
objection was stricken from the payroll informally by ap¬ 
pellees. See supra, pp. 10-11. This action is in flat vio¬ 
lation of section 23i of Title 22 of the United States Code 
(Appellant’s Appendix B, infra, pp. 101-102). 

Leave of absence without salary, over objection, is a 
suspension and in the absence of a special statute sus¬ 
pension without pay is a removal from office and is gov¬ 
erned by the rules applicable to removals. Beuhring v. 
United States, 45 Ct. Cls. 404; Boyd v. Pender past, 57 Cal. 
App. 504, 207 Pac. 713; Emmitt v. Mayor of New York, 
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128 N. Y. 117, 28 N. E. 19; Egan v. Philadelphia, 113 Pal. 
Super. Ct. 93, 172 Atl. 183; Osterheldt v. Philadelphia, 11? 
Pa. Super. Ct. 8, 171 Atl. 100; Petersen v. Civil Service 
Board, 67 Cal. App. 70, 230 Pac. 196; Field, Civil Servick 
Law (1939), Chap. IX. See also Burnap v. United Stated, 
252 U. S. 512, esp. at 520. Here Section 23i of Title 22 of the 
U. S. C. specifically lays down the applicable procedure, 
and it is not pretended that this was followed in appel¬ 
lant’s suspension, notice of which was transmitted to hinf 
by two letters from Shaw, one dated April 9, 1941 and th<^ 
other undated but postmarked April 16, 1941. 

Appellees’ action in this particular not only sufficiently 
removes this question of prematurity from this case but 
also demonstrates their malice and fraud beyond doubt^ 
It is sufficient to note that an undated letter removing 
appellant from the payroll without formality was in the 
mail on its way to him in a little over two hours after th^ 
decision of this Court on April 16, 1941 denying a stay 
pending this appeal. If any doubt as to the motives of 
appellees Berle and Shaw remains it is set at rest by thd 
last paragraph of this remarkable letter ( undated but post\ 
marked April 16,1941 at 6 P.M.) received by appellant oi 
April 17, 1941 which stated: 

“In compliance with the request contained in the 
last paragraph of the letter under acknowledgment,! 
you are informed that at any time you may find it 
convenient to call at the Division of Foreign Peri 
sonnel in the Department on Monday, April 14, 1941 
an officer will be glad to talk with you.” 

2. The remedies sought in this action are proper: Ini 
junction, mandamus, and declaratory judgment. 

A. Injunction. It is believed that in the light of 
Utah Fuel Co. v. Natl. Bit. Coal Comn., supra, Shields v. 

Utah, Idaho R. R. Co., supra, and Truax v. Raich, supra, 
_ 

6 Appellant's letter of April 10, 1941 protesting his being placec 
upon leave of absence without salary. In the paragraph referred to, 
appellant had requested an oral interview with Erhardt on April 14, 
1941. 
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injunction is a proper remedy for the relief of appellant 
here. Other authorities persuasive to the same effect are: 
Perkins v. Elg, 307 U. S. 325, 349-350; Waite v. Macy, 246 
U. S. 606, 608-609, and Noble v. Union River Logging Co., 
147 U. S. 165, 171-172. Even the case of White v. Berry, 
171 U. S. 366, often relied upon as establishing a rule that 
federal courts in equity will not interfere to restore public 
officers wrongfully deprived of their position, recognizes 
that jurisdiction exists in equity courts for this purpose, 
and that in exceptional circumstances it will be exercised. 
See 171 U. S. at 376; Sawyer’s Case, 124 U. S. 200, 223. 
The modem applicability of this case is doubtful in view 
of the abolition of the distinction between law and equity 
(Rule 1 of the Rules of Civil Procedure), and it has been 
said both by Hart and Field that this case would perhaps 
not be followed today. In any event, the remarkable cir¬ 
cumstances of the instant case serve to bring it within the 
scope of equitable relief as defined in the Utah Fuel case, 
supra, and in the exception to White v. Berry, supra, 
especially since Congress intended to have the courts avoid 
illegal acts of the type charged against appellees here. 

In relieving from fraud equity has universal power as 
expressed in the maxim, “Equity will not suffer a wrong 
without a remedy.” As Pomeroy points out in Section 
910: “In conferring these reliefs which are purely equi¬ 
table, and therefore exclusive, the power of equity knows 
no limit. The court can always shape its remedy so as 
to meet the demands of justice in every case, however 
peculiar.” 

It is under this doctrine of equity and the highest good 
faith (see supra, p. 18) that defendants Berle and Shaw in 
their official position as guardians and overseers of the 
Foreign Service Personnel, owed appellant a duty to act in 
good faith toward him—indeed even to exercise the uber¬ 
rima fides of the Roman law—and appellant claims here that 
Berle and Shaw not only violated this duty, but entered into 
a malicious conspiracy to destroy him and deprive him of 
his occupation. For authority, it is sufficient to refer to 
Lumley v. Wagner, 1 De Gex. M. & G. 604, holding that 


25 


every person has a vested right in his occupation. The 
many other cases, both English and American, following 
this rule are cited in the footnotes to Sections 1343-45 of 
Pomeroy on ‘ 4 Equity Jurisprudence ’ \ See also to the same 
effect Louisville Trust Co. v. Stone, 107 Fed. 305. 

A property right is by no means always necessary to 
invoke the protection of equity. The undenied charges of 
malice are sufficient to compel equitable relief. See Christie 
v. Dewey [1893], 1 Ch. 316, 326, 62 L. J. Ch. 439; Polloqk 
on Torts (12th ed.) 413, where malicious loud noises ijo 
annoy neighbors were enjoined. The Supreme Court has 
pointed out that the protection of a person’s employment 
and means of livelihood is no less important than protect¬ 
ing his personal convenience from malicious and fraudu¬ 
lent interference. Truax v. Raich, 239 U. S. 33, 37-38. Thje 
same result should follow when the public office involved 
is that of the lifetime career Foreign Service, designed qy 
Congress to be protected from this departmental meddling 
by top political employees, here the Assistant Secretaries 
of State. Cf. Humphrey's Ex’r. v. United States, 295 U. S. 
602. It is well settled that there are certain legal and equi¬ 
table rights in public office which the courts will protect 
against spoliation. See Boyd v. Nebraska, 143 U. S. 13$; 
Kennard v. Louisiana, 92 U. S. 480; Foster v. Kansas, 1|2 
U. S. 201. Hence an injunction will lie here to protect 
appellant. Cf. American School of Magnetic Healing v. 
McAnnulty, 187 U. S. 94; Phila Co. v. Stimson, 223 U. &. 
605. 

i 

B. Mandamus. The principles governing the issuance 
of the writ of mandamus are well settled, although now 
the relief is in the nature of mandamus. Rule 81(b) of the 
Rules of Civil Procedure. See Roberts v. United States, lid 
U. S. 221, 229-231; Work v. McAlester, etc., Co., 262 U. $1. 
200, 208-209; Miguel v. McCarl, 291 U. S. 442, 451-452. Tlie 
right of appellant here falls within the simple rules gov¬ 
erning the issuance of mandamus, namely: (1) the relator 
has a previous right of interest; (2) rights of third parties 
are not involved; (3) there is a plain duty to act; (4) tlje 
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duty is within the province of the official to perform; (5) 
the duty is owing at the time of the application for and the 
issuance of the writ; (6) only one act is to be performed; 
(7) the act sought to be enforced is ministerial; and (8) 
there is no other adequate remedy. Mandamus clearly lies 
against officials of the Department of State. The leading 
case on mandamus directly in point is, of course, Marbury 
v. Madison, 1 Crunch. 137, 170, where Chief Justice Mar¬ 
shall spoke as follows: 

“What is there in the exalted station of the officer, 
which shall bar a citizen from asserting, in a court of 
justice, his legal rights, or shall forbid a court to listen 
to the claim, or to issue a mandamus directing the 
performance of a duty, not depending on executive dis¬ 
cretion, but on particular acts of congress, and the 
general principles of law? 

If one of the heads of departments commits any 
illegal act, under colour of his office, by which an in¬ 
dividual sustains an injury, it cannot be pretended that 
his office alone exempts him from being sued in the 
ordinary mode of proceeding, and being compelled to 
obey the judgment of the law. How then, can his office 
exempt him from this particular mode of deciding on 
the legality of his conduct, if the case be such a case 
as would, were any other individual the party com¬ 
plained of, authorize the process? 

It is not by the office of the person to whom the writ 
is directed, but by the nature of the thing to be done, 
that the propriety or impropriety of issuing a man¬ 
damus is to be determined.” 

In that case the Supreme Court concluded that so far 
as the Secretary of State was concerned that “This, then, 
is a plain case for a mandamus” to compel the Secretary 
to deliver to Marbury a commission as Justice of the Peace. 
Marbury failed in his action only because he had applied 
to the wrong court in reliance on an unconstitutional stat¬ 
ute. Thus a mandamus has been issued against governors 
of a State: Grenwood Co. v. Routt, 17 Colo. 167, 28 Pac. 
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1125; State v. Brooks, 14 Wyo. 412, 84 Pac. 488; and against 
the Secretary of State of a State. Norris v. Cross, 25 Okla. 
310, 105 Pac. 1000. Cf. United States ex rel. Guest v. Ber\ 
kins, 17 F. Supp. 177, not appealed. 

Field on Civil Service Law, op. cit., supra, at pages 230- 
235 discusses the use of mandamus to restore ousted public 
officials to office saying: “Mandamus to reinstate the 
ousted employee to the position from which he claims t<|> 
have been illegally separated is probably the most coml 
monly used remedy in civil service removal cases whiclji 
reach the courts” (p. 230). See State ex rel. Hayden vL 
Arnold, 151 Wis. 19, 138 N. W. 78; Matter of Delahunt, 9(|> 
Misc. 548, 160 N. Y. S. 900; State ex rel. Rundberg v. Kan\ 
sas City, 206 Mo. App. 17, 226 S. W. 986. Mandamus will 
also be used to compel the performance by an official of 
his duty even though he has discretion in the exercise of 
that duty but the writ will not be used to tell him how tp 
exercise this discretion; thus in the instant case mandamus 
will lie at least to compel the award to appellant of his 
proper statutory rights by appellees. Interstate Commerce 
Commission v. Humboldt Steamship Co., 224 U. S. 474i 
Mandamus also controls the gross abuse of discretion! 
Thus in Illinois State Board of Dental Examiners v. Peo\ 
pie ex rel. Cooper, 123 Ill. 227, 13 N. E. 201, the court said: 

“But if a discretionary power is exercised with 
manifest injustice, the courts are not precluded from 
commanding its due exercise. They will infer, wher4 
it is clearly shown, that the discretion is abused. Such 
abuse of discretion will be controlled by mandamus. A[ 
public officer or inferior tribunal may be guilty of sej 
gross an abuse of discretion or such an evasion of posi ¬ 
tive duty, as to amount to a virtual refusal to perform 
the duty enjoined, or to act at all in contemplation ol 
law; in such a case mandamus will afford a remedyl 
* * (Italics the Court’s.) 

Here, on the facts of the instant case {supra, pp. 2-11), 
mandamus is plainly correct as a remedy to accord appel-j 
lant his full statutory rights. 
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C. Declaratory Judgment. If any doubt existed as to 
injunction and mandamus in the instant case, none can ex¬ 
ist as to the right to declaratory judgment. Declaratory 
judgment declares the existence of rights and status, and is 
cumulative relief, granted in addition to coercive relief. 
See Perkins v. Elg, 307 U. S. 325, 349-350, where the 
Supreme Court specifically directed such a judgment 
against the present Secretary of State on a citizenship 
matter; Aetna Life Ins. Co. v. Haworth, 300 U. S. 277; Rule 
57 of the Rules of Civil Procedure. As the Note of the 
Advisory Committee on the Rules of Civil Procedure clearly 
shows, plaintiff’s rights under 23i should here be fully 
construed: 

“Written instruments, including ordinances and 
statutes, may be construed before or after breach at 
the petition of a properly interested party, process be¬ 
ing served on the private parties or public officials 
interested.” (Note to Rule 57.) 

It will scarcely be contended that no controversy exists 
here, because a clean-cut difference of opinion as to the 
proper interpretation of the statutes involved (which ad¬ 
mittedly exists here) is sufficient without more to constitute 
such a controversy under the above authorities. Further¬ 
more, appellant has a vital interest here, since Congress 
has seen fit to grant him a vested right in a career job, sub¬ 
ject to being divested only in strict accordance with the 
terms of Sections 23h and 23i of Title 22 of the United 
States Code {infra, Appendix B, pp. 100-102). 

Thus, Hart in Administrative Law (1940) at pages 490 
and 491-492 says, quoting with approval from Borchard: 

“As thus established, the declaratory judgment con¬ 
stitutes a new and untechnical form of action. The 
action is for a declaration of the rights of the parties 
in an existing factual situation, and such declaration 
has the legal effect of a traditional judgment. Though 
it lacks any coercive order, it may be made the basis 
of further relief, if necessary. The idea is, however, 
that, once the rights of the parties have been judi- 



29 


cially declared, and uncertainty as to their legal rela¬ 
tions removed, they will ordinarily act accordingly. 
Though some of the traditional remedies, such as 
notably the injunction, do furnish, in certain circum-[ 
stances preventive as distinguished from curative jus-1 
tice, yet even so they are enmeshed in procedural and! 
other discouraging technicalities; and ordinarily, if thej 
parties to a contract, for example, cannot agree upon! 
their respective rights and obligations thereunder, one 
of the parties must either do what the other claims hej 
should, or else refuse at the risk of being held liablej 
in damage for breach of the contract. It is certainly 
much better if, when such an impasse is reached, either 
of them should be able to go into court and secure a 
conclusive declaration of the legal relations involved. 
Since one of the principal functions of law is to enable 
men to discount the future, a system of law fails to 
carry out this function when it fails to make it pos-| 
sible to have the courts settle disputes immediately] 
they arise, so that the parties may act with certainty 
and not under the threat of legal uncertainty.” 

• * * * * 

“Now the Aetna Case dealt with a matter of purelyj 
private law; but Professor Borchard has stressed! 
the importance of this new remedy for administrative 
law: ‘The utility of the declaratory judgment in the 
adjudication of conflicting claims between the citizen! 
and the administration has also not been fully appre-J 
dated. It is not merely its speed, inexpensiveness, 
and simplicity which commend the declaration of rights 
in administrative law, nor yet the facts that it enables; 
disputes to be determined in their incipiency before 
they have grown into devastating battles and that a 
decision is obtainable without the prior necessity of 
a purported violation of law or precarious leap inj 
the dark. It is rather the fact (1) that administrative 
officials in the performance of their duties or in chal-| 
lenges to the validity of their legal acts require no| 
coercive remedies or sanctions, but merely a declara-: 
tion of their legal relations, in order to remain, or be! 
kept, within the bounds of legality; and (2) that the 
procedural vehicles by which administrative acts are 
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submitted to judicial review, namely, the extraordinary 
legal remedies and injunctions, have accumulated so 
vast a cargo of technicalities that the citizen desirous 
of challenging an administrative power or privilege 
finds himself frequently engulfed in a procedural bog 
which bars him from his goal. Nor has the officer 
under present practice any effective method of himself 
raising the issue of legality when challenged, for he 
must usually await the litigating initiative of his ad¬ 
versary.’ Op cit., p. ix. 7 Again: ‘Execution is not 
necessary to give conclusive effect to judgments de¬ 
claring the powers and disabilities of public officers 
and bodies.’ Ibid., p. 591. Accordingly, Borchard 
lists among the ‘principal functions’ of the declara¬ 
tory judgment: ‘(13) to enable public duties and 
powers to be established without the cumbersome and 
technical prerequisities of mandamus, certiorari, in¬ 
junction, prohibition, or habeas corpus.’ Ibid., p. 97.” 

It is submitted that Perkins v. Elg, supra, is directly 
in point as to the appropriateness of declaratory judgment 
as a remedy in the instant case. In other similar cases 
declaratory judgments have long since been granted. See 
Borchard on Declaratory Judgments (1934) at pages 349- 
356, 402-403, 601-603, 609-611, and authorities there cited. 
See also O'Callaghan v. O'Sullivan (1925), 1 Ir. R. 90; 
E. Edelmann v. Triple-A Specialty Co., 88 F. (2nd) 852, 
853 et seq. (C. C A. 7, 1937), cert. den. 300 U. S. 680; 
Employers' Liability Assurance Co. v. Ryan, 109 F. (2nd) 
690 (C. C. A. 6, 1940), cert, granted, 310 U. S. 621, but 
since dismissed by stipulation. The fact that declaratory 
judgment may issue when an injunction must be denied in 
the same case is fully brought out in Erwin Billiards Par¬ 
lor v. Buckner, 156 Tenn. 278, 300 S. W. 565. Under the 
above principles and authorities, appellant should be 
granted a complete declaratory judgment in the instant 
case regardless of what that judgment may declare on the 
merits. 


' Borchard on Declaratory Judgments (1934). 
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3. The charges of malice, fraud and intent against Berle 
and Shaw constitute this a good complaint. 

I 

As pointed out above {supra, pp. 5-8) Berle and Shavj 
are charged with acting solely out of malice and for no 
other reason whatever against appellant herein. The alle¬ 
gations of malice, fraud and intent stud the verified comi 
plaint (Appellant’s App. 9, 11, 18, 22, 24) and are weli 
pleaded under the Rules. See supra, p. 16. 

Under the binding authority of Wilkes v. Dinsman, 7) 
Howard 89, and Dinsman v. Wilkes, 12 Howard 390, this| 
states a good cause of action against appellees. The! 
Supreme Court in that case decided that on the question 
of malice only such a case must go to the jury for determi-j 
nation. The facts there involved the discipline of a marine 
by his superior, Captain Wilkes of the Navy, when the ship 
on which they both served was in the South Pacific. The 
Supreme Court in that case said: 

4 ‘It is not to be lost sight of, however, and will bej 
explained more fully hereafter, that, while the chief! 
agent of the government, in so important a trust, when 
conducting with skill, fidelity, and energy, is to be 
protected under mere errors of judgment in the dis-j 
charge of his duties, yet he is not to be shielded fromi 
responsibility if he acts out of his authority or juris- j 
diction, or inflicts private injury either from malice, j 
cruelty, or any species of oppression, founded on con¬ 
siderations independent of public ends. 

“The humblest seaman or marine is to be shel-i 
tered under the aegis of the law from any real wrong, i 
as well as the highest in office ” (7 How. at 123.) * * * j 

“Hence, while an officer acts within the limits of j 
that discretion, the same law which gives it to him 
will protect him in the exercise of it. But for acts 
beyond his jurisdiction, or attended by circumstances 
of excessive severity, arising from ill-will, a depraved 
disposition, or vindictive feeling, he can claim no ex¬ 
emption, and should be allowed none under color of | 
his office however elevated or however humble the vie-1 
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tim.” (Citation of authorities omitted.) (7 How. at 
130.) 

“But that the officer, being intrusted with a discre¬ 
tion for public purposes, is not to be punished for 
the exercise of it, unless it is first proved against him, 
either that he exercised the power confided in cases 
without his jurisdiction, or in a manner not confided 
to him, as with malice, cruelty or wilful oppression, or, 
in the words of Lord Mansfield, in Wall v. McNamara, 
that he exercised it as ‘if the heart is wrong.’ (2 Carr 
& Payne, 158, note.) In short it is not enough to show 
he committed an error in judgment, but it must have 
been a malicious and wilful error. (Harman v. Tap- 
penden et al., 1 East, 562, 565, note.) ” (7 How. at 131.) 

Further on in its opinion the Supreme Court quotes 
with approval the following expressions of the rule from 
noted jurists: 

“Now, I think that it cannot be called misbehavior 
unless maliciously and wilfully done and the action will 
not lie for a mistake in law.” 

“By wilful I understand contrary to a man’s own 
conviction.” 

“It would # * be opposed to # * * sound 

policy to hold * • • officers * * * answerable 
for a mistake in law, either civil or criminal, when their 
motives are pure, and untainted with fraud or malice.” 
(also citing Wheeler v. Patterson, 1 N. H., 90.) (7 How. 
at 131.) 

On second appeal, the Supreme Court unanimously re¬ 
affirmed the views expressed above, Chief Justice Taney 
speaking as follows: 

“But at the same time it must be borne in mind 
that the nation would be equally dishonored, if it per¬ 
mitted the humblest individual in its service to be 
oppressed and injured by his commanding officer, from 
malice, or ilhjvill, or wantonness of power, without giv¬ 
ing him redfess in the courts of justice.” (12 How. 
at 403.) y 
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“The case, therefore, turns upon the motive whicl{ 
induced Captain Wilkes to inflict the punishments corn] 
plained of. And this question is one exclusively fot 
the jury, to be decided by them upon the whole testij 
mony. And the rule of law by which they must be gov-l 
erned in making up their verdict is contained in a 
single proposition. It is this: 

“If they believe, from the whole testimony, that 
the defendant, in all the acts complained of, was actu-1 
ated alone by an upright intention to maintain thej 
discipline of Ills command and the interest of the ser4 
vice in which he was engaged, then the plaintiff is not 
entitled to recover. But, if they find that the punish-| 
ment of the plaintiff was in any manner or in any de-j 
gree increased or aggravated by malice or a vindictivej 
feeling towards him on the part of Captain Wilkes, of 
by a disposition to oppress him, then the plaintiff is| 
entitled to recover.’’ (12 How. at 404-405.) 

Or, as the same rule was later stated in a different kind 
of case, by Mr. Justice Holmes in a single sentence: . j 

“When such a charge as the present is made, it can be| 
tried fully and fairly only by a court that can hear an^ 
and all competent evidence, and that is not bound by find^ 
ings of the implicated board for which there is any evi-| 
dence, always easily produced.” (C. B. & Q. R. R. Co. v.j 
Osborne, 265 U. S. 14, 16.) 

See also Tyler v. Pomeroy, 8 Allen 480 (Mass), to the! 
same effect. 

This rule has never been challenged from ancient days 
to the present time. The modern rule is well summed up 
in Speyer v. School District No. 1, 82 Colo. 534, 538-9, 261 
Pac. 858, 860-1, as follows: 

“The argument of defendants in support of their 
demurrer, reduced to its lowest terms, is that no act,! 
otherwise lawful, is made unlawful because done with! 
a bad motive; that the rule in question is lawful, that 
nothing is alleged against it but motive and so it can-j 
not be enjoined. s 
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The flaw in this reasoning is in the major premise. 
It is not universally true. Some acts of public officers 
become unlawful because of motive, or perhaps more 
accurately speaking because of purpose. 

Plaintiffs’ argument is that any act of a public offi¬ 
cer involving discretion, if exercised with malice in 
bad faith and without a right purpose is unlawful; 
that the rule in question is a discretionary act and is 
by the demurrer admitted to have been passed with 
malice and bad faith, to destroy plaintiffs ’ business and 
divert their profits to the pockets of defendants and 
for no other purpose; that therefore it is unlawful, 
inequitable and may be enjoined. The argument is 
sound. Stated in this way, it requires no argument 
or authority to show that such conduct cannot be sanc¬ 
tioned or permitted. A person may act in his own right 
from any motive if his act is lawful, but a public offi¬ 
cer must act without malice or at least must in good 
faith pursue a right purpose. The authorities are 
numerous: Jones v. Cody, 132 Mich. 13, 92 N. W. 495, 
62 L. R. A. 160; Lamb v. Redding, 234 Pa. 481, 83 Atl. 
362; Moore v. Porterfield, 113 Okla. 234, 241 Pac. 346; 
Yealy v. Fink, 43 Pa. 212, 82 Am. Dec. 556; Dinsman 
v. Wilkes, 12 How. 390, 13 L. Ed. 1036; Wall v. 
McNamara, cited and quoted in Johnstone v. Sutton, 
1 T. R. 493, 536; Black v. Linn, 17 S. D. 335, 96 N. W., 
697, citing many cases; State v. Thornton, 136 N. C. 610, 
48 S. E. 602; Kansas City v. Hyde, 196 Mo. 498, 96 
S. W. 201; Fertich v. Michener, 111 Ind. 472, 486, 11 
N. E. 605, 60 Am. Rep. 709. See also Smith v. Board, 
10 Colo. 17,13 Pac. 917. 

Jones v. Cody holds the action of the school board 
valid, but notes that no malice is charged. In Lamb v. 
Redding, the court said, ‘if the facts admit of no 
other conclusion than that the determination of the 
board has been influenced by other considerations than 
the public interests, no matter what these may have 
been, the law will regard it as an abuse of power, a dis¬ 
regard of duty, and it becomes the duty of the courts 
to interfere for the protection of the public.’ pp. 
484, 485. We need not here and now go so far as to 
approve the proposition in toto. In Dinsman v. 
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Wilkes the U. S. Supreme Court, at page 404, make^ 
the whole case turn on the motive or purpose* which 
actuated the officer in doing what it accords him th0 


right to do. 


So Lord Mansfield in Wall v. McNamara. 


The facts in the above case were that plaintiffs, owners 
of restaurants located near schools in the city of Denver; 
alleged that defendants, the District School Trustees; 
maliciously and solely to ruin plaintiffs’ business, passed 
a rule that all school children, without special permissioxi 
from their parents, must eat at the school cafeterias. Thi^ 
complaint was dismissed by the lower court, but the disf 
missal on demurrer was reversed by the Supreme Courj; 
of Colorado speaking as above quoted. 

In support of this rule it is to be noted that malice^ 
actual or presumed, always aggrevates the damages in any 
case. See McCall v. McDowell, 1 Abbott (Fed. Cas.) 2li 
(C. C. Cal., 1867); Milligan v. Hovey, 3 Bissell (Fed. Cas.j 
13 (C. C. Ind. 1871); Clark v. Kelly, 101 W. Va. 650, 13^ 
S. E. 369; Britt v. Snodgrass, 66 Mo. 386, 297-298. 

It is to be noted here that Berle and Shaw should foreve^ 
be disqualified from sitting in judgment in any quasii- 
judicial capacity on appellant because of these charges of 
malice and fraud against them. [Furthermore Shaw and 
Erhardt are specifically disqualified by Section 23g (Appj. 
B, infra, p. 99) from voting or taking other active part in 
appellant’s case (Appellant’s App. 22-23).] There are 
many authorities on this point but the rule is so directly- 
stated in Morgan v. United States, 32 F. Supp. 546, the 
fourth Morgan case, now on appeal in the Supreme Courtj, 
that we are content for the moment to cite just this cas^. 
When the opinion of the Supreme Court is delivered doubt¬ 
less we shall be further informed as to what the requisite^ 
for administrative fairness are in the case of quasi-judiciajl 
administrative authorities. See also for further authority 

on analogous cases Turney v. Ohio, 273 U. S. 510; Berger v. 

" 

* The distinction between “motive" and “purpose” is not alwayls 
kept in mind by the courts in their opinions. Wig. Ev. Sects. 117 
and elsewhere. (Footnote by the Court.) 
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United States, 255 U. S. 22; Chaffin v. U. S., 5 F. (2nd) 592; 
Nations v. United States, 14 F. (2nd) 507; Sec. 21 of the 
Judicial Code; Ramsey v. Shelton, 329 Ill. 432, 160 N. E. 
679. Hence there is no question but that on this theory of 
malice, fraud, and disqualification the complaint states a 
good cause of action and should be remanded for trial. 

4. The action of appellees is irregular on its face and 
void. 

The complaint formally charges that the alleged pro¬ 
bationary order (Exhibit G to the complaint; Appellant’s 
App. 64-65) was never confirmed by the Secretary of State 
as specifically required by Section 23i of Title 22 of the 
United States Code. See paragraph 15 of the complaint 
(Appellant’s App. 13), and paragraph 18(9) (Appellant’s 
App. 18). Thus it is specifically charged that appellant’s 
purported rating of unsatisfactory “has never been con¬ 
firmed by the Secretary of State in accordance with the 
requirements of the said statutes” (Appellant’s App. 13). 
Furthermore this contention (Appellant’s App. 64-65) is 
borne out by the form of Exhibit G which contains no re¬ 
cital that the rating of unsatisfactory was ever confirmed 
by the Secretary of State, shows no evidence on its face 
or elsewhere that the Secretary of State ever saw this 
or any similar document, and is signed “For the Secre¬ 
tary of State: G. Howland Shaw.” Stated to be based 
upon “a review of your record” (Appellant’s App. 64), 
“this instruction” purported to serve as “official notifica¬ 
tion to you of your unsatisfactory rating” (Appellant’s 
App. 65), but not of its confirmation by the Secretary. 
Authority is scarcely needed to show that such allegations 
state a good cause of action. 

The leading case is, of course, Morgan v. United Stales, 
304 U. S. 1, where the Supreme Court reversed a determi¬ 
nation of a specially constituted district court and held 
that Vice-President Wallace, the then Secretary of Agri- 
culture, had denied appellants a fair hearing in that an 
Assistant Secretary of Agriculture had heard and weighed 
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the evidence while the Secretary of Agriculture had signed 
the order. This the Supreme Court held to be an illegality 
patent on the face of the order rendering it void. See 
304 U. S. at 17-22; 304 U. S. 23-26. See also the first Morgan 
case, 298 U. S. 468, 477-479. Here an even stronger cape 
is presented since Section 23i three times commands action 
by the Secretary of State 'personally. 

The earlier case of Runkle v. United States, 122 U. S. 
543, is most pertinent. There an order of a court martial 
convicting one Major Runkle of embezzlement was re¬ 
quired by the applicable statute to be affirmed by the 
President of the United States. The order purporting to 
convict and dismiss the said Major Runkle (reported in 
122 U. S. at 547) recited that the findings of the court mar¬ 
tial were approved (without saying “by the President’f) 
and even contained a statement that “The President is 
pleased to remit ” a certain portion of the court martial 
sentence, and were signed by the Secretary of War. 0|n 
this record in a suit for salary the unanimous Supreme 
Court held the sentence of the court martial void because 
it had never been properly confirmed by the President 
Not doubting that the President might act through thje 
heads of the executive departments, the opinion of thje 
Court specifically points out that it did not affirmatively 
appear from the dismissal order that the President had 
approved the sentence as required by statute. See 12k 
U. S. at 558 et seq. Referring to the portion of the ordeir 
in which the President had exercised clemency in Runkle 
case the Court pointed out that this was not the clear af¬ 
firmation which statute and Constitution require. See 12£ 
U. S. at 559. In the language of the Supreme Court: 

“Under these circumstances, we cannot say iit 
positively and distinctly appears that the proceeding? 
of the court-martial have ever in fact been approved 
or confirmed in whole or in part by the President of 
the United States, as the Articles of War requiredi 
before the sentence could be carried into execution, i 
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“* * * But we are clearly of opinion that it will 

not be sufficient unless it is authenticated in a way to 
show otherwise than argumentatively that it is the 
result of the judgment of the President himself, and 
that it is not a mere departmental order which might 
or might not have attracted his personal attention. 
The fact that the order was his own should not be left 
to inference only.” (122 U. S. at 560, 561.) 


The whole contention of appellant on this point is that 
the Department of State is acting through the medium of 
a “mere departmental order” when the statute three times 
requires action by the Secretary of State personally. See 
Section 23i infra, Appendix B, p. 101. This is true both 
in regard to the probation order and in regard to the sum¬ 
mary suspension of appellant without salary which was in 
substance and effect an illegal removal from office. See 
cases and authorities cited supra, pp. 22-23. That^a 
must be taken personally by the Secretary of State is 
g aiehe d- both in the Morgan case and in the Runkle 
and it is on these cases and the plainly applicable \ 
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of military law T that we rely. 

Other cases in the analogous field of court martials in 
the Army and in the Navy showing fatal jurisdictional 
defects in the composition or conduct of such tribunals, 
rendering any judgment or order thereof void are: Ex 
parte Milligan, 4 Wall. (U. S.) 2; Wise v. Withers, 3 Cranch. 
(U. S.) 331, 337; Matter of Brown, 22 Op. A. G. 137; Mat¬ 
ter of Coleman, 7 Op. A. G. 436; Matter of Clark, 2 Op. 
A. G. 414. The Runkle case was also followed in these cases 
'which hold court martial decisions void for jurisdictional 
defects: Anderson v. Crawford, 265 Fed. 504 (C. C. A. 8, 
1920); Van Meheran v. Sirmyer, 36 F. (2d) 876 (C. C. A. 
8, 1929). Accord: Tyler v. Pomeroy, 8 Allen 480 (Mass., 
1864). Cf. Ex parte Garland, 4 Wall. (U. S.) 333. 

The reasoning of the Supreme Court, in Runkle’s case 
above is equally applicable to the present case and the 
attacked probation order should be set aside or at least 
examined as to the circumstances surrounding its creation 
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upon a trial on the merits of this complaint. Rurikle’s cas^ 
was specifically approved and applied by the Supremo 
Court in the latter case of McClaughry v. Deming, 186 
U. S. 49, 63 et seq., 67 et seq. Cf. the fourth Morgan cas^, 
32 F. Supp. 546. The proceedings in Hammond’s cask 
are defective on their face. See N. L. R. B . v. Cherrty 
Cotton Mills, 98 F. (2nd) 444. The omission of “confirme^ 
by the Secretary of State” as a recital in the probation 
order and the omission of any signature by the Secretary 
of State, as specifically required by Section 23i, render the 
order fatally defective. 8 

I 

5. Appellant has been denied his statutory rights under 
both Sections 23h and 23i. 

Sections 23h and 23i are set out in full in Appendix 
infra, pages 100-101. Appellant claims that he has beeh 
denied his rights under both sections as fully alleged ih 
the complaint. 

Section 23h. Appellant says that under 23h he was en r 
titled to be presented with charges and have an opportunity 
to reply thereto before being placed on probation. Thujs 
the statutory words “no charges” mean “no thing”, since 
as Webster defines the word “charge” it is “the laying 
of a thing to the account of another; imputation; accusa¬ 
tion” and the example given by Webster is a quotation 
from Whewell, “the charge of confounding together very 
definite classes of phenomena”. The word “reply” mean^, 
according to Webster, “to answer” and “in writing’j, 

8 It is to be noted that the affidavits of Berle, Acheson and Shaiy 
purporting to remedy this defect can not be considered on the dis¬ 
missal of the complaint but only on the motion for temporary 
injunction under well settled principles of law. The fact that thesb 
affidavits do not themselves remedy the error and only throw further 
doubt upon the question as to whether or not the Secretary of State 
knew anything of this case is shown in our main brief submitted oji 
the motion for a stay in this Court at pp. 3 and 4 thereof. We subj- 
mit that the absence of any affidavit by the Secretary of State ijs 
significant here. 



40 


while the example given is from Shakespeare, “Give me 
hearing what I shall reply”. 

No pretense is made by appellees that any opportunity 
to reply to charges was ever given appellant, either on 
the tv T o false stories or on “temperamental unfitness” and 
allied charges. Instead appellees say 23h is a bifurcated 
section providing for a rating of “unsatisfactory” by 
either “charges” (not used here) or by “review of the 
record”, which was used here. We say this is contrary 
to the purport of the statute and the intent of Congress 
as discussed below. Appellees’ argument of bifurcation 
has no support in the statute or its history, but is an in¬ 
genious idea of counsel fitted to the fait accompli of Berle 
and Shaw. Appellees assert a completely arbitrary inter¬ 
pretation of Section 23h, one which the very statutes they 
attempt to interpret are aimed against. Congress specifi¬ 
cally legislated against such dual or bifurcated procedure. 
The methods of dismissing an officer from the Foreign Ser¬ 
vice do not and w-ere not intended to vary with the offense 
charged against him, whether general or specific. As is 
apparent from the statutory history set down below, the 
intention of Congress was to enact a double protection for 
Foreign Service officers selected by examination, then ap¬ 
pointed by the President and confirmed by the Senate, (1) 
the Civil Service protection accorded in similar cases cited 
in this brief under Section 23h in all types of cases , making- 
no distinction between a review of the record as against 
the preferment of specific charges but rather intending 
that nothing should be taken into consideration in review¬ 
ing the record that was not referred to the officer concerned 
for reply, and (2) the full and formal hearing before the 
Secretary of State personally, required by Section 23i. See 
Senate Report No. 1069 of the 70th Congress, First Ses¬ 
sion, and House Report No. 2702 (1931). It was the in¬ 
tention of Congress, in other words, to vest in lifetime 
career officers of the Foreign Service a right to their posi¬ 
tion similar to that of judges in the enjoyment of judicial 
offices, and it is this right which appellant claims is vio¬ 
lated in his case. The contrary interpretation asserted 
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by appellees is arbitrary and dictatorial, contradictory <j>f 
the intent of Congress, and in this instance a fraudulent 
ad liominem contrivance on the part of Berle and Sha^r. 
See supra, pp. 5-8, 19-21. Appellees and appellant ali^e 
are creatures of Congress, and it is incumbent upon them 
all to respect the will of Congress as manifested in its stat¬ 
utes, reports, and hearings. ( Cf. United States ex re [ 1. 
Guest v. Perkins, 17 F. Supp. 177, 181. 

The consistent denial by appellees of appellant’s rigljit 
to counsel in every step of their proceedings is sufficient 
to vitiate said proceedings in their entirety. The right to 
counsel is fundamental. See Powell v. Alabama, 287 U. &. 
45, 67 et seqWhite v. Texas, 310 U. S. 530; Smith v. 
O’Grady, decided by the Supreme Court on February l(7, 
1941. At this point of the argument the pertinent proposi¬ 
tion is, however, that the phrase “except after the of¬ 
ficer shall have had opportunity to reply thereto” (t}o 
“charges”) requires an opportunity to be represented anjd 
heard by counsel as often demanded by appellant and in¬ 
variably refused by appellees. Thus in People ex rel. 
Mayor v. Nichols, 79 N. Y. 582, under a statute which 
authorized the Mayor of New York City to remove thje 
Police Commissioner “for cause and after opportunity ^o 
be heard” the proceeding was held to be a judicial on^, 
with right to counsel, and hence reviewable by certiorari 
Likewise in People ex rel. Ellett v. Flood, 64 N. Y. Apjj). 
Div. 209, 71 N. Y. Supp. 1067, a statute providing th^t 
firemen held office during good behavior or until the Boar^ 
of Fire Commissioners should decide that they were in¬ 
competent or inefficient and for such reason order their 
removal also required the Board of Commissioners t|o 
permit firemen “to defend by counsel” and solely for vio¬ 
lation of that right a fireman’s removal was held voi<jl. 
See also Morgan v. United States, 298 U. S. 468, 480. Thje 
right to counsel in all administrative proceedings is as¬ 
sumed to be inherent by the Attorney General’s Commit¬ 
tee and the appellee Acheson. See “Final Report of tile 
Attorney General’s Committee on Administrative Pro¬ 
cedure”, passim. Further excerpts of interest in the ih- 
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stant case from this Report are to be found at pages 62, 
63, 64-65, 67, 68, 72, 76, 77-78, 78, 78-79, 80-81, 88 thereof. 

Section 23i. It is undeniable that Section 23i in terms 
requires (1) confirmation by the Secretary of State of pro¬ 
bationary status (see the fourth point of the argument, 
supra, pp. 35-37), and (2) a hearing by the Secretary of 
State personally before ouster. (And indefinite leave of ab¬ 
sence without salary is ouster—see cases, supra, pp. 22-23.) 
•No pretense is made that any hearing was ever given ap¬ 
pellant, although often demanded. Appellant is entitled 
to immediate reinstatement in good and satisfactory stand¬ 
ing -with full salary from April 17, 1941 onward, because 
of the violation of his statutory right to a full hearing. 
Authorities directly in point and controlling on this propo¬ 
sition are: 

United States v. Redgrave, 116 U. S. 474; 

United States v. Perkins, 116 U. S. 483; 

United States v. Wickersham, 201 U. S. 390; 

Kalbfus v. Siddons, 42 App. D. C. 310. 

See also: 

Humphrey's Ex’r v. United States, 295 U. S. 602; 

Myers v. United States, 272 U. S. 52, 160-1, 171-4. 

Cf. Morgan v. United States, 115 F. (2d) 990, cert. den. 
March 17, 1941. No question of the removal power of the 
President is here involved, however, as the President has 
never acted in this case. 

The discharges of public officers or employees without 
fair hearing as required by statute are always avoided by 
the courts: Garvey v. Lowell, 199 Mass. 47, 85 N. E. 182; 
Matter of Griffin v. Thompson, 202 N. Y. 104, 111, 95 N. E. 
7, 9; Matter of Crowley v. Fowler, 217 App. Div. 16; 215 
N. Y. Supp. 690; Funkhouser v. Coffin, 301 Ill. 257, 133 
N. E. 649; Ingram v. Jersey City, 63 N. J. L. 542, 43 Atl. 
445; McCarthy v. Emerson, 202 Mass. 352, 88 N. E. 668; 
Hale v. Worstell, 185 N. Y. 247, 73 N. E. 1177; Fink v. 
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Finegan, 270 N. Y. 356,1 N. E. (2d) 462; Simons v. McGuire, 
204 N. Y. 253, 97 N. E. 526. 

State cases to the same effect might be multiplied indefi¬ 
nitely but are adequately collected in Field, op. cit. suprh, 
chaps. VIII to X, inclusive. Appellees’ disregard of the 
statutory procedure in appellant’s case is flagrantly illegal 
and should be so declared. 

The statutory and due process requirements of a “head¬ 
ing” alike are substantial and can not be disregarded b^ T 
any official of the Government, however high in rank. In 
Morgan v. United States , 298 U. S. 468, 480, the Supremje 
Court described fully the duty of holding a “hearing 
and we refer the Court to that opinion: 

j 

“A proceeding of this sort requiring the taking 
and weighing of evidence, determinations of fact based 
upon the consideration of the evidence, and the mail¬ 
ing of an order supported by such findings, has a 
quality resembling that of a judicial proceeding. Hencp 
it is frequently described as a proceeding of a quasi¬ 
judicial character. The requirement of a ‘full hear¬ 
ing’ has obvious reference to the tradition of judicial 
proceedings in which evidence is received and weighed 
by the trier of the facts. The ‘hearing’ is designed 
to afford the safeguard that the one who decides shall 
be bound in good conscience to consider the evidenced, 
to be guided by that alone, and to reach his conclusion 
uninfluenced by extraneous considerations which ill 
other fields might have play in determining purely 
executive action. The ‘hearing’ is the hearing of evi¬ 
dence and argument. If the one who determines thji 
facts which underlie the order has not considered evi¬ 
dence or argument, it is manifest that the hearing hafe 
not been given. ’ ’ 

We may point out that the exact holding of the Supreme 
Court in the first Morgan case from which we have quotecjl 
above was that the specially constituted district court had 
committed reversible error in striking Paragraph TV front 
the complaint filed in that case, and as we have emphaf 
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sized, paragraph 17 of our complaint is modeled exactly 
word for word in its allegations on Paragraph IV with only 
the necessary minor changes required by the statutory 
differences involved. This alone we believe makes it suf¬ 
ficient to constitute a good cause of action against appel¬ 
lees here. 

In the second Morgan case, Morgan v. United States , 
304 U. S. 1, rehearing denied, 304 IJ. S. 23, the Supreme 
Court held that the Secretary of Agriculture had denied 
complainants a fair hearing, in that an Assistant Secretary 
of Agriculture had heard the evidence and had passed there¬ 
upon and then the Secretary of Agriculture had himself 
signed the order. The Supreme Court held this to be a 
violation of the due process clause of the Fifth Amend¬ 
ment to the Constitution of the United States. The Court 
said: 


“We assume that the Secretary sufficiently under¬ 
stood its purport. But a ‘full hearing’—a fair and 
open hearing—requires more than that. The right to 
a hearing embraces not only the right to present evi¬ 
dence but also a reasonable opportunity to know the 
claims of the opposing party and to meet them. The 
right to submit argument implies that opportunity; 
otherwise the right may be but a barren one. Those 
who are brought into contest with the Government in 
quasi-judicial proceeding aimed at the control of their 
activities are entitled to be fairly advised of what the 
Government proposes and to be heard upon its pro¬ 
posals before it issues its final command. 

• * • * • 

“The maintenance of proper standards on the part 
of administrative agencies in the performance of their 
quasi-judicial functions is of the highest importance 
and in no way cripples or embarrasses the exercise of 
their appropriate authority. On the contrary, it is in 
their manifest interest. For, as we said at the out¬ 
set, if these multiplying agencies deemed to be neces¬ 
sary in our complex society are to serve the purposes 
for which they are created and endowed with vast 
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powers, they must accredit themselves by acting in 
accordance with the cherished judicial tradition em¬ 
bodying the basic concepts of fair play.” (304 U. S. 
at 17 et seq.) 

i 

The full implications of these holdings are brought out 
in the third Morgan case, 307 U. S. 183, where the Supreme 
Court ordered the lower court to consider the case on the 
merits—that is, as a rate-making one—and in so doing 
pointed out that the prior order of the Secretary was ab¬ 
solutely void because of the defective procedure. Thp 
Supreme Court pointed out that the Secretary could reopep 
a new proceeding in place of the one formerly voided by 
the Supreme Court, and that “His determination, if sup¬ 
ported by evidence and made in a 'proceeding conducted 
in conformity with the statute and due process, will afford 
the appropriate basis for action in the district court 
* * *” (307 U. S. at 198). The Supreme Court pointed 
out that it had reversed the first two decisions of the dis^ 
trict court for lack of a proper “hearing” under the statj- 
ute and under the due process clause. (Third Morgam, 
case, 307 U. S. at 186.) 

The implications of the Morgan opinions read in se^ 
quence are very interesting. It is held that, although th0 
Congress does not have to accord a litigant any “ hearing 
and has chosen to grant it only as a matter of favor, never-! 
theless when an administrative hearing has been granted^ 
by the Congress to an affected party (as to the appellant 
here), then the procedural requirements of the due process] 
clause of the Fifth Amendment came into play and re¬ 
quired action thereafter in accordance with the established 
concepts of a fair hearing. 

These conclusions are accepted in all respects by the 
report of the Attorney General’s Committee already re¬ 
ferred to, of which appellee Acheson was chairman. We 
refer to the above citations from that Report. In other] 
words as is pointed out in the argument on the last point ] 
above it is erroneous for the Department of State to exer- ] 
cise a departmental discretion when the statute demands 
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the exercise of a personal discretion by the Secretary of 
State. It is admitted that in other matters the depart¬ 
mental officials exercised themselves the discretion vested 
by law in the Secretary of State alone. See quotation from 
Shaw’s undated letter, supra, page 10. 


Perhaps a word should be added for the convenience 
of the Court as to the history of the Foreign Service. The 
Civil Service of the United States had its origin in the 
Pendleton Act of 1883 ( Myers v. United States, supra), 
and the idea of the merit system spread gradually in the 
federal government culminating, so far as the Department 
of State was concerned, in a series of Executive Orders 
from 1909 to 1915 blanketing in both diplomatic and con¬ 
sular officers of minor grades. Finally in 1924 came the 
Rogers Act, consolidating both diplomatic and consular 
services into one lifetime career service known as the For¬ 
eign Service of the United States. Defects in the adminis¬ 
tration of this Act, mostly fraud and favoritism, in the 
highest State Department officials, were exposed in a Sen¬ 
ate investigation of 1927. See Senate Report 1069 of the 
70th Congress, 1st Session. With this report came a recom¬ 
mendation for new safeguards to be written into the Rogers 
Act, and the heart of these proposals were Sections 23g, 
23h, and- 23i . All these sections were newly added in 1931. 
These were adopted in 1931 with a conference report 
(House Report No. 2702 of 1931), which shows conclusively 
the dominant intent of Congress to protect Foreign Service 
officers such as the appellant. 

The conference report on Section 23i reads as follows: 

4 ‘This section contains a much needed provision 
establishing an equitable method for the involuntary 
retirement of unsatisfactory officers upon an appro¬ 
priate annuity, or a bonus of one year’s salry (de¬ 
pending upon the officer’s age at retirement). Ade¬ 
quate provision is made for previous warning concern- 
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ing unsatisfactory wo^Jc and for granting a hearing to 

officers before suctt'voluntary separations.” 

This would seem to be conclusive as to the intent of Con¬ 
gress in the enactment of Section 23i. See for furth0r 
history of the Foreign Service, White, Government Career 
Service (1935), pp. 75-76. 

Legislation in 1939 only liberalized certain annuity pro¬ 
visions and in no way affects the Act of 1931 on which appel¬ 
lant relies. Applicable regulations under the Act are set 
out in full in Appendix B, and merely add to the measure 
of appellant’s rights so flagrantly violated here. 

i 

6. A temporary injunction should forthwith issue. 

The law and facts on this point were fully presented 
to the Court on appellant’s motion of April 4, 1941 denied 
without opinion on April 16, 1941, and the motion will be 
renewed in open court on the argument of this case, tt 
would be a useless imposition upon the Court to reargue 
this point in detail here. 

The authoritative rules governing the issuance of tem¬ 
porary injunction and which are believed to support the 
issuance of such an injunction in the instant case are we|l 
summarized in Ohio Oil Company v. Conway, 279 U. 
813, 815; St. Lawrence v. St. L. & S. F. Ry. Co., 274 U. Sj>. 
588, 592; Gibbs v. Buck, 307 TJ. S. 66, 77-78. See also Ra?A- 
say v. Shelton, 329 Ill. 432, 444,160 N. E. 679, at 683 et seq^; 
Johnson v. Betts, 21 Ariz. 365, 372; 188 Pac. 271, 273. 
Furthermore, the argument on the appropriateness df 
the injunction as a remedy {supra, pp. 23-25) is alsb 
applicable here. If the Court in previously denying a stay 
or temporary injunction relied on White v. Berry, 17 U. 
366, it is believed the rule there enunciated is not con¬ 
trolling here, even if that case still possesses vitality, for 
the reasons stated, supra, page 23. 

Appellant preserves his rights hereunder, however, anji 
specifically points out that appellees’ affidavits may be con- 
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sidered only on this point of the argument alone. Direct¬ 
ing the attention of the Court to the findings of fact and 
conclusions of law of the District Court it is to be noted 
that Findings No. 2 and 3 and Conclusion No. 3 have been 
out-moded by developments sponsored by Shaw and Berle 
since the entry of the judgment of the District Court and 
fully discussed in this brief. The first finding is contrary 
to the facts as already discussed above, and Conclusions 
No. 1 and 2 all have been shown to be erroneous as a mat¬ 
ter of law. Furthermore, Conclusion No. 2 is erroneous 
as a matter of fact as shown by the discussion above. 
Appellant’s proposed finding or conclusion, which was 
never formally rejected but only ignored by the lower court 
and not signed, is an undenied truism and should have been 
granted. 

A final word should be said as to this case. Some cases 
are brought as a matter of professional duty, others as a 
matter of deep personal and professional conviction. This 
is one of the latter and we again cite to this Court the 
solemn warning of the Supreme Court in Jones v. S. E. C., 
298 U. S. 1, 25: 

“Arbitrary power and the rule of the Constitution 
cannot both exist. They are antagonistic and incom¬ 
patible forces; and one or the other must of necessity 
perish whenever they are brought into conflict. To 
borrow the words of Mr. Justice Day, ‘there is no 
place in our constitutional system for the exercise of 
arbitrary power.’ Garfield v. U. S. ex rel. Goldsbv, 211 
U. S. 249, 262, 29 S. Ct. 62, 66, 53 L. Ed. 168.” 

The language of Mr. Justice Cardozo, dissenting, but 
concurring with almost prophetic insight in this solemn 
warning to a future generation of Americans adds em¬ 
phasis to this inspired statement of the law: 

“The opinion of the court reminds us of the dangers 
that wait upon the abuse of power by officialdom un¬ 
chained. The warning is so fraught with truth that it 
can never be untimely.” (298 U. S. at 32) 
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i 

CONCLUSION 

Wherefore, the judgment of the District 
Court should be reversed and the complaint re- ! 
instated for trial. 

Respectfully submitted, 

George W. Dalzell, 

Attorney for Appellant, 
1653 Pennsylvania Ave., N. W., 

Washington, D. C. j 
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APPENDIX TO BRIEF FOR APPELLANT 

Complaint 

Filed March 18, 1941 

| 

Comes now the plaintiff, Ogden H. Hammond, Jr., and 
brings this civil action against Cordell Hull, Adolph Al. 
Berle, Jr., Breckinridge Long, Dean Acheson, G. Howland 
Shaw, and John G. Erhardt, defendants herein, and fot 
his complaint against said defendants complains and al¬ 
leges as follows: 

1. Plaintiff is a natural-born citizen of the Unitedj 
States, over 21 years of age, domiciled in Bernardsville,| 
New Jersey, residing at 1603 Connecticut Avenue, N. W.,j 
Washington, D. C., and is a Foreign Service officer of thej 
United States duly appointed as such by the President of j 




2 


the United States and duly confirmed as such by the 
Senate of the United States on February 23, 1939, with all 
the statutory and other rights, privileges, duties, and im¬ 
munities pertaining to that status including that of life 
tenure excepting only separation and retirement from the 
service in strict accordance with statutory provisions or 
by impeachment. 

2. The defendant Cordell Hull is sued individu- 
2 ally and as Secretary of State of the United 
States. The defendants Adolph A. Berle, Jr., Breck¬ 
inridge Long, Dean Acheson, and G. Howland Shaw, are 
respectively sued individually and as Assistant Secretaries 
of State of the United States. Plaintiff is informed, and 
verily believes, that three of the four latter named de¬ 
fendants comprise the Board of Foreign Service Personnel 
in accordance with the provisions of Section 23f of Title 
22 of the United States Code, and plaintiff is further in¬ 
formed, and verily believes, that at the present time and 
at all times relevant to plaintiff’s complaint the Board of 
Foreign Service Personnel is and was composed of said 
defendants Adolph A. Berle, Jr., Breckinridge Long, and 
G. Howland Shaw. Plaintiff is further informed and verily 
believes defendant John G. Erhardt is Chief of the Divi¬ 
sion of Foreign Service Personnel of the Department of 
State of the United States and the said defendant John G. 
Erhardt is sued individually and as such Chief of the Divi¬ 
sion of Foreign Service Personnel. 

3. The action arises (1) under the Act of May 24,1924, 
Chapter 182, as amended by the Act of February 25, 1931, 
Chapter 276, Secs. 32 and 33; 46 Stat. 1214, 1215; U. S. C. 
Title 22, Secs. 23f, 23g, 23h and 23i, as hereinafter more 
fully appears, (2) under the Fifth Amendment to the Con¬ 
stitution of the United States, and (3) by reason of an actual 
existing controversy between plaintiff and defendants who 
are residents of and maintain offices within the District of 
Columbia and are subject to the jurisdiction of this Court. 
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4. After successfully passing both the written and 
oral examinations prescribed by statute and appli¬ 
cable regulations for the Foreign Service of the 
United States plaintiff was accepted, appointed by the Presi¬ 
dent and duly confirmed by the Senate as aforesaid, as ah 
officer of the Foreign Service and took oath as such officer oiji 
March 22, 1939. Pursuant to proper instructions from the 
appropriate officials of the Foreign Service and of the De¬ 
partment of State plaintiff duly served as vice-consul ih 
Vienna, Germany, from April 3, 1939 to October 31, 1939j, 
as vice-consul in Leipsig, Germany, from November 1, 193^ 
to February 21,1940, at which latter date he was transferred 
to the Foreign Service Officers Training School at the Dep 
partment of State in Washington, D. C., which he duly atL 
tended from March 5, 1940 until early June 1940 at whiclii 
latter time he was duly graduated therefrom; from earlf 
June 1940 until December 27, 1940, plaintiff was assigned 
to duty in the Division of Cultural Relations of the Dej- 
partment of State, Washington, D. C.; and from Decembet 
27, 1940 to the present time plaintiff has been and is oh 
leave of absence. 


5. At the time plaintiff duly graduated from the For 
eign Service Officers Training School in June 1940 his proj- 
bationary period was duly terminated and he became 4 
permanent officer of the Foreign Service of the United 
States in good and satisfactory standing. On August ll, 
1940, plaintiff was duly promoted in status as a Foreign 
Service officer of the United States and received a salary 
increase at that time. On information and belief, thi$ 
promotion was not as a matter of course but was in th4 
exercise of the discretion of the Board of Foreign Servic^ 
Personnel and constituted and was accompanied with <j 

finding at that time that plaintiff was a Foreign Serj 
4 vice officer in good and satisfactory standing, and liac( 
been in such good and satisfactory standing at al 
times prior to and including August 1, 1940. 

6. Plaintiff was and had been in good standing at all 
times in the Foreign Service in the Department of Stat^ 
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until March 14, 1941, as hereinafter related, and no dis¬ 
satisfaction had been expressed by anyone concerning his 
character, ability, conduct, quality of work, industry, ex¬ 
perience, dependability and general availability until his 
first interview with the defendant Berle on October 18, 
1940, as more fully related hereinafter. On the contrary, 
both defendants Berle and Shaw, among others, had ex¬ 
pressed praise for plaintiff’s work only a short time prior 
to October 18, 1940. 

7. On October 18, 1940, pursuant to a request of de¬ 
fendant Berle, plaintiff went to defendant Berle’s office, 
was there informed by the said Berle that plaintiff had 
better resign at once from the Foreign Service, because 
of two certain stories concerning plaintiff; (1) that he 
had publicly mimicked the President of the United States 
in a reprehensible manner, and (2) that he had had dis¬ 
loyal dealings with a female agent of a foreign government. 
Said alleged stories were then and are now absolutely 
untrue and are a vicious and malicious fabrication of some 
person or persons desiring and intending to harm plaintiff. 
On being informed of the falseness of these stories, the 
said Berle replied that he would look further into the 
matter and would see plaintiff again within the next 
5 three days. No names, dates or places where the 
alleged incidents occurred were given plaintiff at 
this interview, although plaintiff repeatedly requested the 
same from the said Berle who invariably denied these re¬ 
quests with the statement that although these stories had 
been brought officially to his attention as a member of the 
Board of Foreign Service Personnel by the Federal Bureau 
of Investigation and other sources that he was acting unoffi¬ 
cially and informally outside the scope of his authority in 
thus conferring with the plaintiff before making formal 
charges against him and that he was adopting this informal 
procedure because of the said Berle’s high personal re¬ 
gard for plaintiff and plaintiff’s family, which statements 
as to personal regard were false and well known by the 
said Berle to be false. 
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8. On October 31, 1940 plaintiff was again summoned 
to Berle’s office and was there informed by the said Berje 
that he now knew the mimicry story was true because it 
had been witnessed by Cornelius Vanderbilt, Jr., and by 
his sister, Grace Vanderbilt Stevens (Mrs. Kobert L. 
Stevens) and that these alleged witnesses had informed 
J. Edgar Hoover personally of the veracity of this story. 
As to the second alleged story hereinbefore referred to, the 
said Berle informed plaintiff that he was enquiring con¬ 
cerning plaintiff’s relations with one Lilly Stein in Vienn^, 
Germany. The said Berle stated to plaintiff that he did not 
take this second story seriously but in any event he feff 
that the first story would be sufficient to make necessary 
plaintiff’s immediate resignation from the Foreign Ser¬ 
vice. Although again in this second interview several timqs 
requested to divulge the names of the informants wh^> 
6 had given these alleged stories, the said Berle ait 
that time refused and has at all times since refused 
to divulge the sources of his information except to the 
extent already noted in this paragraph. Plaintiff told thb 
said Berle in this second interview that he would demon¬ 
strate the absolute falsity of these stories and that he would 
refuse to resign on account of them or of any other such 
false and slanderous charges, although the said Berle in¬ 
sisted that plaintiff resign within the next two days undejr 
the threat and intimidation that he would otherwise brin^ 
these matters formally before the Board of Foreign Ser¬ 
vice Personnel. As plaintiff is informed and verily be¬ 
lieves, when plaintiff continued to refuse to resign aS 
demanded, said defendant Berle at a meeting of the Board 
of Foreign Service Personnel held on November 6, 1940 
did bring before said Board said alleged stories concernj- 
ing the plaintiff, although prior thereto on the same day thb 
said Berle had informed other persons acquainted with 
plaintiff that he, the said Berle, would in no event so bring 
up said alleged stories which he knew to be false. The sai(jl 
defendant Berle’s conduct in this matter which is morp 
fully described in Exhibit A attached hereto and made h 
part hereof reveals the personal malice against plaintiff 


i 
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which he has exhibited and the deliberate fraud against 
plaintiff which he has consistently practiced, from October 
18, 1940 to date. 

9. Immediately after this interview of October 31, 1940 
with the said Berle plaintiff under the direction of counsel 
and friends proceeded to collate such ex parte proof as was 
available to him to show the falsity and viciousness of these 
two alleged stories and appended this material and the affi¬ 
davits in support thereof to an affidavit of his own 

7 verified November 14,1940 and transmitted the same 
forthwith to the Division of Foreign Service Person¬ 
nel as he had been requested on November 8, 1940 so to 
do by the defendant Shaw. Said affidavits to which plain¬ 
tiff refers are all contained in Exhibit A alreadv referred 
to in paragraph 8 hereof, which Exhibit A demonstrates 
fully the falsity of the two stories related to plaintiff by the 
said Berle. 

10. Said two alleged stories concerning plaintiff are 
absolutely untrue and are the fabrication of some person 
or persons with obvious intent falsely and maliciously to 
injure and destroy plaintiff. Well knowing the falsity of 
these stories the defendants Berle and Shaw have never¬ 
theless proceeded and are proceeding fraudulently and de¬ 
liberately because of personal malice toward plaintiff and 
with intent to harm plaintiff to attempt to oust plaintiff 
from the Foreign Service of the United States under the 
cloak of these stories, notwithstanding that the said stories 
have been demonstrated to them to be false, and are be¬ 
lieved by them to be false. 

11. Following the submission to such of defendants 
as then comprised the Board of Foreign Service Personnel 
by plaintiff of Exhibit A referred to in paragraph 8 above, 
on November 14, 1940 all steps against plaintiff to compel 
his resignation or for his dismissal were allowed to be 
temporarily quiescent until the times hereinafter related. 
After the expiration on February 15, 1941 of plaintiff’s 
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prior leave of absence which said leave began on Decemj 
ber 27, 1940, and on plaintiff’s reporting for active duty 
on February 17, 1941 to the said Shaw, then Chief of thQ 
Division of Foreign Service Personnel, the said Shaw inj 
formed plaintiff that plaintiff was to continue oh 

8 leave and further informed him that he, the said 
Shaw, would again present the aforesaid matters ancj. 

other related matters of * 4 temperamental unfitness” and 
“irresponsibility” involving plaintiff formally to thej 
Board of Foreign Service Personnel at its next meetingj 
to be held on February 19, 1941. On February 20, 1941 
the said Shaw summoned plaintiff to his office and informed 
him that he was to continue his leave but that he was tp 
submit his resignation to the said Shaw on or before FebJ 
ruary 26, 1941 and that failing so to do, formal charges 
which had already been drawn by the said Shaw person-^ 
ally would be preferred against plaintiff and would be 
tried by the Board of Foreign Service Personnel at their 
next meeting thereafter to be held on March 5, 1941 at; 
which meeting plaintiff could be present, although he could 
not be represented by counsel, nor would any written record| 
of the proceedings to be taken at said meeting be made! 
or kept but that in any event the decision would be unfavor-j 
able to plaintiff and that an order summarily dismissing 
him from the Foreign Service would be entered on the day; 
following said meeting, namely, March 6, 1941. Plain¬ 
tiff’s protests against the illegality of this procedure were! 
entirely disregarded by the said Shaw and plaintiff was! 
informed that although the Board of Foreign Service Per-1 
sonnel had considered plaintiff’s objections to this pro-! 
cedure it had determined, nevertheless, to adhere to its own 
program as outlined in this paragraph. On February 25,! 
1941 plaintiff sent to the said Shaw a letter declining to; 
resign as an officer of the Foreign Service of the United 
States. A copy of said letter is attached hereto, made aj 
part hereof, and marked Exhibit B. 

9 12. As stated orally to plaintiff by defendant' 
Shaw, purporting to act by instructions of the Board 
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of Foreign Service Personnel in his official capacity, and 
also personally as an individual offering advice to the 
plaintiff, at both said interviews of February 17 and Feb¬ 
ruary 20, 1941, the said defendants, or such of them as 
comprise the controlling majority of the Board of Foreign 
Service Personnel, with the knowledge and acquiescence 
and official responsibility of the remaining defendants, are 
intending and do intend to hold a so-called “hearing” upon 
charges against plaintiff framed by the defendant Shaw 
personally, which alleged charges specify only that plain¬ 
tiff is “temperamentally unfit” and “irresponsible” to 
continue the service, at wffiich plaintiff will be entitled to 
be heard orally without counsel, without public hearing, 
without any written record of any such hearing being made 
or kept, without plaintiff being entitled to bring witnesses 
or to submit other evidence in his behalf, and without plain¬ 
tiff being apprised of the evidence against him and being 
offered an opportunity to cross-examine his accusers and 
hostile witnesses. As stated by the said Shaw in the said 
interviews referred to above, this purported “hearing” 
was intended to be held on March 5, 1941, before a regular 
meeting of the Board of Foreign Service Personnel to be 
held on that date. No word was received by plaintiff from 
defendants or any of them from February 20, 1941 until 
March 4, 1941 when plaintiff on his own volition sought 
and obtained an interview with the said Shaw, as more 
fully related hereinafter. Meanwhile and on February 25, 
1941 plaintiff sent to the said Shaw a letter declining to 
resign as an officer of the Foreign Service of the United 
States, as related above in paragraph 11 where it is at¬ 
tached to this complaint as Exhibit B. Thereafter 
10 and on March 4, 1941 at the interview aforesaid, the 
said Shaw informed plaintiff that the Board of 
Foreign Service Personnel at its meeting on February 26, 
1941 had determined to rate plaintiff as “unsatisfactory” 
and to send plaintiff to Montreal, Canada, for an indefinite 
“probationary period” which would, however, be quickly 
terminated with a finding that plaintiff continued to be 
found “unsatisfactory” and that thereupon plaintiff would 
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be removed by the summary procedure already agreed 
upon by the Board of Foreign Service Personnel as outp 
lined above. On information and belief, that said “prof 
bationary period” is a fraudulent scheme and device oh 
the part of the defendants who comprise the Board of 
Foreign Service Personnel to achieve illegally and con^ 
trary to the express provisions of Sections. 23h and 23i 
of Title 22 of the United States Code the arbitrary removajl 
of plaintiff from his status as a Foreign Service Officer^ 
and that said procedure is undertaken by such of said def 
fendants who comprise the controlling majority of 
Board of Foreign Service Personnel solely out of perso 
malice and spite toward plaintiff, and that their said acf 
tions and intended actions against plaintiff are in no man! 
ner based upon plaintiff’s character, ability, conduct', 
quality of work, industry, experience, dependability, an4 
general availability but are on the contrary based exf 
clusively on their personal malice and spite toward plaintiff! 

13. At the aforesaid interviews with the said Shaw on 
February 17, February 20, and March 4, 1941 as detaileq 
above, the said Shaw informed plaintiff that it would b4 
useless for plaintiff to fight this particular case inasmuch 
as the Board of Foreign Service Personnel had! 
11 determined to be rid of him whether or not the stories 
or any other charges to be made against him were 
true and that he, the said Shaw, would in any event vote 
against plaintiff’s continuance in the Foreign Service ren 
gardless of what might be the quality and nature of plain¬ 
tiff’s proof or whether or not plaintiff is innocent or guiltyj 
of any charges to be made against him. The alleged “pro-j 
bationary period” referred to above is a fraud and a mock 
upon plaintiff, and is deliberately designed as such by such 
of the defendants as comprise the controlling majority of! 
the Board of Foreign Service Personnel, and particularly 
by said defendants Berle and Shaw, and this fraud was 
fully disclosed to plaintiff by the said Shaw at the inter-j 
view of March 4, 1941 when the said Shaw informed plain-! 
tiff that even if the reports received concerning plaintiff’s 
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work in Montreal were excellent, plaintiff nevertheless 
would be removed from the service as outlined above and 
that nothing plaintiff or anyone else could do would 
ever change plaintiff’s “temperamental unfitness” and “ir¬ 
responsibility” for the Foreign Service. These said re¬ 
marks and actions of the said Shaw demonstrate that, so 
far as plaintiff and his character, ability, conduct, quality 
of work, industry, experience, dependability and general 
availability are concerned, the said Shaw is biased and 
prejudiced against plaintiff personally and is unjudicial in 
temperament and that he has a spiteful and malicious intent 
to judge plaintiff unfairly and to remove him arbitrarily 
and illegally from the Foreign Service without regard to 
the facts or the evidence, and has personal malice and 
bias against plaintiff. The facts related above demon¬ 
strate, and it is a fact, that 

12 (1) the alleged “probationary period” was arrived 

at illegally and in contravention of the express terms 
of Section 231i of Title 22 of the United States Code, and 

(2) that the alleged “probationary” assignment is 
a deliberate fraud on plaintiff, compliance with 
which would not only be a fruitless formality but 
would positively injure plaintiff’s position with re¬ 
gard to his full statutory rights under Sections 23h 
and 23i of Title 22 of the United States Code all of 
which was deliberatelv intended bv such of defend- 
ants as comprise the controlling majority of the 
Board of Foreign Service Personnel. 

14. Immediately after the aforesaid interview of March 
4, 1941 with the said Shaw, plaintiff addressed formal let¬ 
ters to the Board of Foreign Service Personnel and to the 
Secretary of State. A copy of such formal letter to the 
Board of Foreign Service Personnel, addressed to the de¬ 
fendant Shaw, is attached hereto, made part hereof and 
marked Exhibit C. A copy of said Exhibit C was sent in 
an enclosing letter to the defendant Berle, which said en¬ 
closing letter is attached hereto, made a part hereof and 
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marked Exhibit D. Both the aforesaid letters were sent 
by registered mail and duly received by defendants ShaW 
and Berle on March 5, 1941 in time for full consideration 
at the meeting of the Board of Foreign Service PersonnejL 
on March 5, 1941. Notwithstanding this fact plaintiff has 
not at any time received a reply thereto, except from th4 
defendant Hull as hereinafter related, and his request^ 
are treated with contemptuous silence by such of said de ¬ 
fendants as comprise the controlling majority of the Boarcj. 

of Foreign Service Personnel, and particularly del 
13 fendants Shaw and Berle. Plaintiff’s said letter of 
March 4, 1941, addressed to the Secretary of State^ 
enclosed with it a copy of plaintiff’s said letter of March 4J 
1941 to the Board of Foreign Service Personnel addressed 
to the defendant Shaw (Exhibit C) and also a copy of 
plaintiff’s affidavit of November 14, 1940 (Exhibit A), and 
plaintiff’s said letter to the Secretary of State is attached! 
hereto, made a part hereof and marked Exhibit E. 

15. The proposed procedure related in paragraphs 11 
to 13 above is in all respects illegal, arbitrary, and contrary! 
to the express terms of sections 23h and 23i of Title 22 of 
the United States Code, and the said defendants well know-! 
ing that this procedure is illegal, arbitrary, and capricious, | 
are, nevertheless, persisting in following the said illegal, 
arbitrary, and capricious procedure because of personal! 
malice and spite toward plaintiff on the part of defendants j 
Berle and Shaw, with knowledge and acquiescence therein ; 
and official responsibility therefor of the remaining defend-! 
ants. Said proposed procedure is marked out by such of i 
said defendants as comprise the controlling majority of 
the Board of Foreign Service Personnel and particularly 
by defendants Berle and Shaw, fraudulently and in bad j 
faith and with the full and express intent and purpose of | 
accomplishing irreparable injury and damage to plaintiff 
by depriving him illegally of his status and rank as a For- j 
eign Service officer of the United States contrary to the I 
express terms of the statutes made and provided for such | 
cases. Section 23h of Title 22 of the United States Code j 
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specifically provides that: “No charges against an officer 
that would adversely affect his efficiency rating or his value 
to the service, if true, shall be taken into considera- 

14 tion in determining his efficiency rating except after 
the officer shall have had opportunity to reply there¬ 
to”, and this said section applies to charges of “tempera¬ 
mental unfitness” and “irresponsibility” and other charges 
of that general character as well as to specific charges 
such as the said two false stories concerning plaintiff cir¬ 
culated by defendant Berle. This said section and section 
23i of Title 22 of the United States Code provide that no 
efficiency rating of an officer may ever be found unsatis¬ 
factory until such charges have been made and the officer 
given an opportunity to reply thereto, a finding then 
made that such officer is unsatisfactory, and such find¬ 
ing confirmed by the Secretary of State. On informa¬ 
tion and belief, no such procedure nor any step of it 
has ever been followed legally and in good faith in the 
case of plaintiff, and he has been informed by defend¬ 
ants Berle and Shaw at all times prior to March 4, 1941 
and verily believes that no efficiency rating for him 
had ever been made in the service prior to February 26, 
1941. That said purported rating of plaintiff as “unsatis¬ 
factory” on February 26, 1941 by such of defendants as 
comprise the controlling majority of the Board of Foreign 
Service Personnel was illegal and contrary to the aforesaid 
statutory provisions, was done in bad faith and from im¬ 
proper motives, and with personal malice and deliberate 
intent to injure plaintiff. Said section 23h of Title 22 of 
the United States Code provides that the defendants are 
responsible “for the keeping of accurate and impartial ef¬ 
ficiency records of Foreign Service officers and shall take 
all steps necessary to insure their accuracy and imparti¬ 
ality”, and, on information and belief, that this section 

has been violated in plaintiff’s case by such of de- 

15 fendants as comprise the controlling majority of the 
Board of Foreign Service Personnel. Said section 

23i of Title 22 of the United States Code provides that: 
“Whenever it is determined that the efficiency rating of 
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an officer is unsatisfactory, thereby meaning below the 
standard required for the service, and such determination 
has been confirmed by the Secretary of State, the officer 
shall be notified thereof and if, after a reasonable period 
to be determined by the circumstances in each particular! 
case, the rating of such officer continues to be found unsat-i 
isfactory and such finding is confirmed by the Secretary 1 
of State after a hearing accorded the officer, such officer 
shall be separated from the service * # On infor-j 

mation and belief plaintiff alleges that his efficiency rating 
has never been determined to be unsatisfactory in accord-i 
ance with the requirements of the said statutes, and the! 
purported determination of February 26, 1941 has never 
been confirmed by the Secretary of State in accordance 
with the requirements of the said statutes, and, that no ' 
hearing is or ever has been accorded plaintiff by the Sec-j 
retary of State or any other officer of the Department of 
State in accordance with the said statutory requirements! 
and that no such hearing is intended to be accorded plain- i 
tiff by defendants or by any of them. On information and! 
belief plaintiff further alleges that no such action in accord-1 
ance with said requirements is intended to be taken by de- j 
fendants, but that on the contrary defendants intend il¬ 
legally and arbitrarily to separate plaintiff forcibly from j 
the Foreign Service of the United States in derogation of j 
his statutory and constitutional rights, and particularly that | 
plaintiff’s rating as “unsatisfactory” and his proposed | 
dispatch on “probationary assignment” are illegal and j 
arbitrary. 

16 16. Plaintiff has often requested, both orally and 

in writing, of the said defendants, or such of them 
as comprise the Board of Foreign Service Personnel, that i 
they accord him the strict statutory procedure defined in 
sections 23h and 23i of Title 22 of the United States Code, j 
and in each and every instance plaintiff’s claims have been 
contemptuously denied. More particularly, plaintiff has 
expressly requested of defendants that, in the first instance, i 
before any charges of any nature against him are taken into i 
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consideration which, if true, would adversely affect his effi¬ 
ciency rating or his value to the service that he shall have 
an opportunity to reply thereto. This request has at all 
times been denied. Plaintiff has further requested that no 
finding be made on his efficiency rating that he is “unsatis¬ 
factory” without such opportunity for him to reply as has 
been requested above and without the further consideration 
by the Secretary of State personally of such charges and 
finding, and his requests in this respect have at all times 
been denied by defendants, and such of said defendants as 
comprise the controlling majority of the Board of Foreign 
Service Personnel have proceeded maliciously, arbitrarily 
and illegally to classify plaintiff as “unsatisfactory” at a 
meeting held on February 26, 1941. Plaintiff has further 
requested that when a proper statutory compliance with 
the two above requirements has been met, then and in that 
event no finding or order removing him from the Foreign 
Service shall be made until the expiration of a probation¬ 
ary period set and established in good faith by impartial 
officers of the Department of State as provided for by sec¬ 
tion 23i of Title 22 of the United States Code, and after 
such probationary period plaintiff has requested that he be 
given a full hearing before the Secretary of State person¬ 
ally, as provided by said section 23i, and in each 
17 instance plaintiff’s requests have been refused by 
defendants. 

17. Plaintiff alleges that he has been denied and 
has failed to receive, although duly demanded, a full hear¬ 
ing to which he is entitled under the provisions of sec¬ 
tions 23h and 23i and other sections of Title 22 of the United 
States Code, and under the Fifth Amendment to the Con¬ 
stitution of the United States, and that by reason thereof 
the proposed procedure adopted by defendants to consider 
charges against plaintiff is illegal and arbitrary in the par¬ 
ticulars specified below, among others, and would, if fol¬ 
lowed and enforced, deprive plaintiff of his liberty and 
property without due process of law; and that plaintiff is 
threatened to be deprived of the full hearing to which he 
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is entitled as aforesaid by reason of the following matters 
and things in the proposed procedure of defendants, as to 
each of which plaintiff alleges that it constitutes in and 
of itself and together with any other or others thereof 4 
denial of the hearing to which plaintiff is entitled by virtue 
of said statute and the Fifth Amendment to the Constitui 
tion of the United States, and plaintiff expressly demands 
that the defendants make separate and explicit answer to 
each of the matters and things hereinafter set forth, irre^ 
spective of whether or not it is alleged in a separate subJ 
numbered paragraph: 

(1) Defendants’ proposed procedure is a procedure 
contrary to the exact procedure provided by sections 
23h and 23i of Title 22 of the United States Code; 

18 (2) Defendants’ proposed procedure is a 

without precedent, even in the Department of State ;j 

(3) Defendants’ proposed procedure is a procedure 
which is lacking every fundamental guarantee of a 
fair hearing before an administrative body both in! 
substance and in form; 

(4) Defendants’ proposed procedure constitutes the 
denial of a public hearing, which is one of the j 
requisites of any fair administrative hearing; 

(5) Defendants’ proposed procedure lacks provision 
for a written record to be made and preserved so 
that a further review may be had either by the Sec-1 
retary of State or by the President of the United 
States or by appropriate court proceedings later, 
and this is contrary to the fundamental requisites i 
of a fair administrative hearing, as well as contrary j 
to the requirement of section 23f of Title 22 of the 
United States Code, which specifically provides for 
a Secretary to the Board of Foreign Service Per¬ 
sonnel ; 

(6) Defendants’ proposed procedure is a denial of 
plaintiff’s right to defend himself by counsel, which 

i 

I 

i 
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is not only the requisite of a fair administrative 
hearing but is also a constitutional guaranty of 
plaintiff; 

19 (7) Defendants ’ proposed procedure is a denial by 
defendants of any opportunity for plaintiff to pre¬ 
sent his witnesses or offer sworn testimony and other 
evidence in rebuttal of the charges made against 
him; 

(8) Defendants’ proposed procedure is the denial 
of the right of plaintiff to be confronted by his ac¬ 
cusers ; 

(9) Defendants’ proposed procedure is the denial 
of the right of cross-examination of witnesses 
against plaintiff and of examination of the proof 
and charges which defendants propose to take into 
consideration against plaintiff; and 

(10) In so far as defendants Berle and Shaw are 
concerned, defendants’ proposed procedure is a 
denial of a fair and unbiased administrative tri¬ 
bunal, the basic requirement of law because, as fully 
alleged hereinafter, said defendants are personally 
biased and prejudiced against plaintiff, bearing him 
personal malice, and are utterly unable to hear and 
weigh evidence either for or against him judicially, 
and said defendants Berle and Shaw have informed 
plaintiff and others that they intend to vote him 
out of the Foreign Service regardless of the ap¬ 
plicable law or his personal merits or the merits 
of this case, all of which is incompatible with the 
fair hearing to which plaintiff is entitled. 

20 18. Plaintiff further alleges that the procedure 
heretofore adopted by defendants which they by their 

purported assignment of him to Montreal on “proba¬ 
tion” consider a full compliance with section 23h of Title 
22 of the United States Code is in fact illegal and arbi¬ 
trary in the particulars specified below, among others, 
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and has deprived plaintiff of his liberty and property with¬ 
out due process of law; and that plaintiff has been de¬ 
prived of the statutory rights to which he is entitled as 
aforesaid under said section 23h by reason of the following 
matters and things, as to each of which plaintiff allegejs 
that it constitutes in and of itself and together with other 
or others thereof, a denial of the proper procedure and 
rights to which plaintiff is entitled by virtue of said stat¬ 
utes and the Fifth Amendment to the Constitution of thp 
United States, and plaintiff expressly demands that the 
defendants make separate and explicit answer to each of 
the matters and things hereinafter set forth, irrespective 
of whether or not it be alleged in a separate sub-numbered 
paragraph: 

(1) Defendants’ procedure was contrary to thfe 
exact procedure provided by section 23h of Title 22 
of the United States Code; 

(2) On information and belief, that no concise state¬ 
ment of the considerations upon which plaintiff wap 
termed “unsatisfactory” on February 26, 1941 was 
ever made or entered upon his efficiency record; j 

21 (3) No charges either of “temperamental unfit¬ 

ness” or of “irresponsibility” or of the two fals^ 
stories above related or of any kind whatever were 
ever reported to plaintiff and an opportunity given 
him to reply thereto; 

(4) Charges against plaintiff adversely affecting hi£ 
efficiency rating or value to the service if they wer^ 
true were taken into consideration by such defendf 
ants as comprise the Board of Foreign Service Per¬ 
sonnel in determining plaintiff’s efficiency rating 
without giving plaintiff an opportunity to reply 
thereto; 

(5) On information and belief, that plaintiff wa$ 
not rated on or before November 1, 1940 in accord j 
ance with his relative efficiency and value to th^ 
service as required by said section 23h; 
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(6) Accurate and impartial efficiency records for 
the plaintiff were not kept, and all measures neces¬ 
sary to insure such accuracy and impartiality were 
not taken as required to be taken by section 23h of 
Title 22 of the United States Code; 

(7) On or before November 1, 1940 plaintiff was not 
included and classified in a list of Foreign Service 
officers graded as “excellent”, “very good”, “satis¬ 
factory” or “unsatisfactory”, with further sub- 

22 classification, as required by said section 23h; 

(8) So far as it affected the promotion of plaintiff 
the list referred to in sub-number (7) above was not 
considered by the Board of Foreign Service Per¬ 
sonnel and approved by the Secretary of State; 

(9) On information and belief, that the determina¬ 
tion of plaintiff as “unsatisfactory” was not re¬ 
viewed and confirmed by the Secretary of State as 
required by section 23h of Title 22 of the United 
States Code; and 

(10) In so far as defendants Berle and Shaw are 
concerned (and on information and belief, plaintiff 
alleges that the said two defendants comprised at all 
relevant times referred to herein in February and 
March 1941 the controlling majority of the Board 
of Foreign Service Personnel), defendants’ proced¬ 
ure was a denial of a fair and unbiased administra¬ 
tive tribunal, the basic requirement of law, because 
said two defendants are personally biased and preju¬ 
diced against plaintiff, bearing him personal malice, 
and said defendants Berle and Shaw have informed 
plaintiff and others that they intended to vote him 
out of the Foreign Service regardless of the appli¬ 
cable law or of his personal merits or the merits of 
his case, all of which is incompatible with the statu- 

23 tory impartiality and the fair hearing to which plain¬ 
tiff is entitled. 
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19. That at no time from the promotion letter of 
August 1, 1940 aforesaid to March 13, 1941 inclusive 
did plaintiff receive any written communication whatever 
from defendants or from any of them excepting two formal 
letters granting him leave of absence through February 
28, 1941 received on December 27, 1940 and March 4, 1941 
respectively from the defendant Long. On March 11, 1941, 
having received no reply from defendants to his letter of 
March 4, 1941 (Exhibit C hereto attached), plaintiff ad¬ 
dressed a further formal letter to defendant Shaw for trans- i 
mission to all the defendants, and made further requests and i 
demands therein; a copy of which said letter is attached | 
hereto, made a part hereof, and marked Exhibit F. Copies | 
of Exhibit F were duly sent to defendants Hull and Berle. 
No reply thereto or acknowledgment thereof has ever been 
received from any defendant. On March 14, 1941 plaintiff j 
received a formal letter signed by defendant Shaw granting | 
him leave of absence from March 1, 1941 through March 
15, 1941. Later on, in the morning of March 14, 1941, 
plaintiff received a telephone request from defendant 
Erhardt to attend a conference with the said defendant 
Erhardt at the latter’s office in the Department of State at j 
3:30 o’clock that afternoon. Plaintiff acceded to this re- 
quest and attended such conference at which time the de- j 
fendant Erhardt handed to plaintiff three separate letters ! 
which respectively: (1) purported to place plaintiff on 
probation, rating him as “unsatisfactory” (a copy of this | 
said letter is attached hereto, made a part hereof and j 
marked Exhibit G), (2) extended plaintiff’s leave of ab¬ 
sence through March 31, 1941, although plaintiff had j 
24 at no time requested any such extension of his leave j 
of absence, and (3) assigned plaintiff on the expira¬ 
tion of such extended leave of absence on April 1, 1941 
to report as Vice Consul at Montreal, Canada (a copy ! 
of this said letter is attached hereto, made a part hereof 
and marked Exhibit H). Both said letters marked Ex- j 
hibits G and H respectively were dated March 7, 1941, 
although plaintiff had received no knowledge of them prior j 
to the time that they were handed to him by said defendant ! 
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Erhardt on March 14, 1941 as aforesaid. Said defendant 
Erhardt informed plaintiff that he was acting under the 
instructions of the Board of Foreign Service Personnel 
and upon plaintiff’s protesting the illegality of the sum¬ 
mary procedure taken by defendants in defiance of Section 
23h of Title 22 of the United States Code said defendant 
Erhardt requested plaintiff to defer taking any legal pro¬ 
ceedings until March 18, 1941, a request to which plaintiff 
acceded in a letter to the said Erhardt dated March 14, 
1941 attached hereto, made a part hereof and marked 
Exhibit I. 

20. Said action of the defendants as expressed in Ex¬ 
hibit G and purporting to place plaintiff in an efficiency 
rating of “unsatisfactory” is in all respects illegal and 
arbitrary, and contravenes in every particular the pro¬ 
cedure specified by Sections 23h and 23i of Title 22 of the 
United States Code, as plaintiff pointed out in a letter of 
protest dated March 14, 1941 addressed to the defendant 
Shaw, a copy of which said letter is attached hereto, made 
a part hereof and marked Exhibit J. In both said letters 
of plaintiff dated March 14, 1941 (Exhibits I and J 
25 hereto attached) plaintiff again expressly demanded 
an answer in writing to his two letters of March 4 
and March 11, 1941 addressed to the defendant Shaw 
and attached hereto as Exhibits C and F. Plaintiff’s said 
demands for reply met with the same refusal that his 
previous demands for reply thereto had met, and to this 
date at no time have defendants or any of them—except 
the defendant Hull to the extent hereinafter related— 
acknowledged receipt of or complied in any way with the 
requests contained in said letters although in fact said de¬ 
fendants received plaintiff’s two letters (Exhibits C and 
F) respectively on March 5 and March 12,1941. On March 
15, 1941 plaintiff received a reply from the defendant Hull 
to his letter dated March 5, 1941 to said defendant Hull 
(Exhibit E), a copy of which reply of said defendant Hull 
is hereto attached, made a part hereof and marked Ex¬ 
hibit K. 
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21. From the foregoing sequence of events it was apr 
parent plaintiff could obtain relief only in this Court unj- 
less defendants ceased and desisted their illegal and 
arbitrary conduct in the particulars complained of abov$ 
and accordingly plaintiff wrote the defendant Hull in such 
terms on March 16, 1941 and a copy of said letter is at¬ 
tached hereto, made a part hereof and marked Exhibit Li. 
Copy of said Exhibit L was duly sent to defendant Erhardt 
with an enclosing letter and was duly received by him oil 
March 17, 1941. Defendant Erhardt after the receipt oj; 
said copy of Exhibit L requested the plaintiff to come t<j) 
his office at 3:30 o’clock that afternoon (March 17, 1941) 
for a conference. In response thereto plaintiff attended 
at that time at the office of defendant Erhardt who immedif 

ately conducted plaintiff to the office of defendant 
26 Shaw where in the presence of said defendant Er¬ 
hardt, defendant Shaw urged certain considerations 
upon plaintiff as deterring plaintiff from resorting to this 
Court for the vindication of his legal rights, which con¬ 
siderations were amplified by said defendant Shaw in ^ 
telephone conversation with plaintiff later on the same 
afternoon of March 17, 1941. Upon information and be¬ 
lief, the said considerations urged by the defendant Sha\y 
were not and are not made in good faith but were on the 
contrary made fraudulently and with malicious intent t<i> 
harm and injure plaintiff by deterring him from asserting 
his aforesaid legal rights in this Court. Upon the con r 
elusion of said telephone conversation, plaintiff sent deh 
fendant Shaw a formal letter notifying him of plaintiff’^ 
intent and determination to file this civil action to vindicate 
plaintiff’s legal rights, and a copy of said letter is attache^ 
hereto, made a part hereof, and marked Exhibit M. 

22. Plaintiff hereby expressly realleges paragraphs 11 
to 18 above, and, upon information and belief, says that 
defendants intend and propose to adhere in every particu^ 
lar to their illegal and arbitrary conduct therein set forth;, 
all to the irreparable harm, injury and damage of plaintiff, 
unless restrained by this Court. 



22 


23. On information and belief, that defendant Hull 
knew nothing of plaintiff’s case till plaintiff’s letter of 
March 5, 1941 was delivered to him and has acted against 
plaintiff solely because he was misinformed by defendants 
Berle and Shaw on the facts and law of the plaintiff’s case 
as herein alleged; upon information and belief that defend¬ 
ants Acheson and Erhardt were appointed to their re¬ 
spective positions in late January 1941 and late February 
1941, respectively, and are not fully acquainted with the 
facts or illegal procedure taken in plaintiff’s case; upon 
information and belief that defendant Long acted under 

the coercion and pressure of defendants Berle and 
27 Shaw and was imposed upon by them as more fully 

related hereinafter; and upon information and belief 
that defendants Berle and Shaw deluded and deceived the 
remaining defendants as to the exact facts of plaintiff’s 
case and concealed the facts thereof in violation of their 
own duty and with deliberate intent to injure and harm 
plaintiff and to force him illegally and arbitrarily out of 
the Foreign Service upon trumped-up charges. Upon in¬ 
formation and belief that such of the defendants as com¬ 
prised a controlling majority of the Board of Foreign Ser¬ 
vice Personnel from November 14, 1940 to the present time 
and the defendants Berle and Shaw at all times herein 
relevant have conspired together knowingly and deliber¬ 
ately to conceal the true facts in plaintiff’s case and to 
deceive and delude others including their co-defendants, 
plaintiff, other officials of the Department of State and 
the public generally, all in contravention of their statu¬ 
tory and official duty to act impartially and in accordance 
with the statutes made and provided for such cases. 

24. On information and belief, that said defendants 
Shaw and Erhardt do now and intend further to assume 
and exercise authority other than that of a purely ad¬ 
visory character over the questions of plaintiff’s promo¬ 
tion, demotion, or separation from the service both within 



and without the Board of Foreign Service Personnel, an<jl 
such assumption and professed assumption of authority ijs 
illegal and void by virtue of the specific prohibition con¬ 
tained in Section 23g of Title 22 of the United States Code, 
and said defendants Shaw and Erhardt are thereby disf- 
qualified by statute from passing upon plaintiff’s cas£ 
either within or without the Board of Foreign Service 
Personnel. 

25. By reason of the foregoing defendants, wh<j> 
28 may act against plaintiff only in strict accordance 
with terms and requirements of the aforesaid stat¬ 
utes, are in fact acting individually and outside of th^ 
scope of their official authority and by virtue thereof have 
lost all jurisdiction over plaintiff in so far as defendants 
proceed in any respect with their present and intended 
illegal conduct. 


26. Plaintiff is informed and verily believes that th^ 
alleged “charges” often referred to orally by defendant 
Shaw in his interviews with plaintiff from November 8: 
1940 to March 4, 1901 but never presented to plaintiff 
either orally or in writing or either formally or informally! 
are not in fact the charges, if any, upon which the defend] 
ants intend to act. On information and belief, that defend-j 
ants without giving plaintiff the right to which he is legallyj 
entitled of a fair hearing upon said charges or the right tq 
appear and properly defend himself with relation thereto] 
intend to remove him summarily, forcibly, illegally and 
arbitrarily from his position and status and annual salary! 
as a Foreign Service officer without regard to the merits! 
of any charges which have been or may be made against] 
him, all as aforesaid. The aforesaid intended, illegal an<^ 
arbitrary action of the defendants will result in imme-| 
diate and irreparable injury, loss and damage to plaintiff 
and to his liberty and to his property unless defendants be 
stayed and restrained from such proposed illegal and arbi¬ 
trary action and said defendants are required to afford! 
plaintiff a full legal hearing represented by counsel with! 
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due opportunity to examine witnesses in his behalf and to 
produce witnesses and present other evidence to refute the 
said charges against him with a proper written record of 
all proceedings, to permit review thereof by the 
29 proper officer or tribunal, and that such hearing be 
had before an individual or individuals qualified to 
judge and determine plaintiff’s case impartially and in 
accordance with law. 

27. Upon information and belief, plaintiff alleges that 
defendants Berle and Shaw, comprising the controlling 
majority of the Board of Foreign Service Personnel, with 
the knowledge and acquiescence therein and official respon¬ 
sibility therefor of the remaining defendants, well knowing 
that plaintiff intends to bring this action to seek his statu¬ 
tory and constitutional rights as aforesaid and solely 
with intent to defeat the jurisdiction of this Court and to 
oust plaintiff of his position in the Foreign Service illegally 
and arbitrarily and with personal malice and spite against 
plaintiff, ordered him to Montreal to take effect on April 
1, 1941, on alleged “probation” so that this case may not 
be brought on for hearing or come on for hearing before 
this Court until the said defendants have accomplished 
their illegal purpose and have irreparably harmed and in¬ 
jured the plaintiff. Plaintiff requests a preliminary in¬ 
junction to stay defendants from the accomplishment of 
their aforesaid illegal purpose. Plaintiff demands that 
each defendant herein make separate verified answer to 
this verified complaint and specify with particularity his 
individual knowledge of the matters and things herein com¬ 
plained of by plaintiff. 

28. Plaintiff demands a trial by jury of any and all 
issues herein triable of right by a jury. 

Wherefore Plaintiff Demands: 

1. A preliminary and a final injunction against defend¬ 
ants, their agents, and employees prohibiting them from 


proceeding against plaintiff at any time in the manner out{ 
lined above, or in any other manner except in strict 

30 accordance with the procedure prescribed by sec^ 
tions 23h and 23i of Title 22 of the United States 

Code, with the consideration of any kind of charges against 
plaintiff or from taking any action adverse to the plaintiff 
or his interests and affecting his status as a Foreign SerL 
vice officer in good and satisfactory standing, and specil- 
fically restraining the dispatch of plaintiff to Montreal!, 
Canada, or elsewhere out of the District of Columbia!, 
whether on “probationary assignment” or otherwise untipL 
the final determination of this civil action; 

! 

2. A final mandatory order commanding and directing 
defendants (1) to accord plaintiff his full statutory ancjl 
constitutional rights under Sections 23h and 23i of TitU 
22 of the United States Code, and (2) to determine afte| 
full hearing accorded plaintiff the truth or falsity of th0 
two alleged stories concerning plaintiff, that is to say, (a) 
whether plaintiff did in fact mimick the President of th0 
United States as charged, and (b) whether the plaintiff dicjl 
in fact have disloyal dealings with one Lilly Stein, an air 
leged female agent of a foreign government. 

3. That this Court adjudge: 

(a) That the conduct of defendants heretofore 
had against plaintiff is illegal, null and void; 

(b) That the present and the proposed procedure 
of defendants is illegal and arbitrary and as followed 
and proposed to be followed deprives and would dej- 
prive plaintiff of his statutory and constitutional 
rights; 

(c) Plaintiff now is in good and satisfactory 
standing as an officer of the Foreign Service of th0 
United States; 

31 (d) In proceeding against plaintiff at any tim^ 
with a view to his demotion or to his separation fronji 
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the Foreign Service of the United States that de¬ 
fendants must take the following steps in their pre¬ 
scribed order: 

(1) Before consideration of any charges against 
plaintiff that would adversely affect his efficiency 
rating or his value to the service, if true, (includ¬ 
ing charges of “temperamental unfitness”, or 
“irresponsibility,” or any similar charge, whether 
general or specific) defendants must state those 
charges to plaintiff in writing and give him a full 
and formal opportunity to reply thereto and to 
have his reply formally recorded on the perma¬ 
nent records of the State Department and of the 
Division of Foreign Service Personnel; 

(2) If after due consideration of charges as speci¬ 
fied in (1) above those charges are determined by 
defendants to be true and thereafter plaintiff is 
rated unsatisfactory such efficiency rating shall be 
reported to the Secretary of State for confirma¬ 
tion, and plaintiff afforded a suitable opportunity 
to be heard to object to such confirmation; 

(3) If the efficiency rating of plaintiff is at any 
time determined to be unsatisfactory by defend¬ 
ants after the steps prescribed in (1) and (2) 

32 above have been taken then defendants shall notify 
plaintiff and afford him in good faith a reasonable 
probationary period in the Foreign Service; 

(4) If the steps prescribed in (1) to (3) inclusive 
against plaintiff are taken by defendants, defend¬ 
ants shall then duly reconsider on the merits of 
the case alone without prejudice or pre-judgment 
whether or not the plaintiff’s efficiency rating con¬ 
tinues to be found unsatisfactory; 

(5) If after all of the foregoing steps prescribed 
in (1) to (4) inclusive have been taken against 
plaintiff by defendants and if plaintiff’s efficiency 
rating still continues to be found unsatisfactory 
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by defendants, such finding shall not in any event 
be confirmed by the Secretary of State until full 
and formal public hearing is accorded plaintiff by 
the Secretary of State personally, with the rigjht 
of plaintiff to have counsel, to have a permanent 
verbatim written record made and kept of all pro¬ 
ceedings, to have witnesses sworn in his behalf, 
to be apprised of the evidence against hijn, 
to be confronted with his accusers, and to cro^s- 
examine witnesses against him; 

(e) Defendants Berle and Shaw are personally 
prejudiced and malicious in intent and purpose 
against plaintiff, and are disqualified from ever pass¬ 
ing on his qualifications in any manner whatever, 
formally or informally; 

33 (f) Defendants must forthwith accord plaintiff 

a full hearing to determine whether or not the tWo 
alleged stories herein complained of are true; j 

! 

(g) Such other and further declaratory relief tjo 
plaintiff as is just and proper. 

i 

5. That defendants pay to plaintiff the costs of this 
action. 

I 

6. That plaintiff have such other and further relief as 
is just and proper. 

(s) Ogden H. Hammond, Jr. 

! 

Ogden H. Hammond, J& 

(s) George W. Dalzell 

George W. Dalzelj^ 

Attorney for Plaintiff, 

1653 Pennsylvania Ave., N. W., 

Washington, D. C. 
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34 United States of America \ 

District of Columbia ( ss ‘ 

Ogden H. Hammond, Jr., being duly sworn, deposes and 
says: 

I am the plaintiff named in the foregoing complaint. I 
have read the foregoing complaint and know the contents 
thereof and so far as the same are alleged upon knowledge 
they are true of my own personal knowledge, and so far 
as they are alleged to be true upon information and belief 
I believe them to be true. 

(s) Ogden H. Hammond, Jr. 

Ogden H. Hammond, Jr. 


Sworn to and subscribed before me on this 18th day of 
March, 1941. 

(s) Jessie G. Lane 

(seal) Notary Public 

My Commission expires 
Jan. 15, 1942. 
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Exhibit A 


Washington, D. C. ! 

i 

November 14, 194j) 

Mr. Howland Shaw 
Chief of Foreign Service 
Personnel 

Department of State 
Washington, D. C. 

Dear Mr. Shaw: 

Enclosed herewith is a copy of an affidavit which I havjj 
executed in reply to certain charges against me which I 
understand are under consideration by the Division of Forj- 
eign Service Personnel. Originals of certain other affida¬ 
vits are attached to my enclosed affidavit, which may be 
necessary for my further use in this matter. If such furthejr 
use should ever be necessary, I reserve the right to call for 
the originals of these affidavits. 

Very sincerely yours, 

Ogden H. Hammond, Jr. 
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36 United States of America) 

District of Columbia \ 

Ogden H. Hammond, Jr., being duly sworn, deposes and 
says: 

This statement is to present in most solemn form a 
chronological resume of my connection with the Foreign 
Service of the United States directed to the examination of 
certain false and vicious charges that have been made 
against me and my personal character. I took the written 
examinations for the Foreign Service in September 1938, 
which I passed with a mark of 85. In January 1939,1 passed 
the oral examinations for the Foreign Service with a mark 
of 85. The oral language examinations, in which I offered 
French and Spanish, I passed with a mark of 100. The gen¬ 
eral oral examination pertained to my past character, 
achievements, and derelictions as well as to such other in¬ 
formation as might be pertinent to the Foreign Service. 
Therefore in January 1939 my character and attainments 
were fully satisfactory to the Foreign Service of the United 
States and I was duly accepted therefor. 

After the prescribed period in waiting for assign¬ 
ment, I was assigned to a post as Vice Consul in Vienna, 
Germany and took formal oath of office on March 22 or 
23, 1939. Immediately thereafter I departed for my post 
in Vienna, and arrived there on April 3, 1939. Since no 
charges are made against me, so far as I have been in¬ 
formed to date, in connection with my conduct of affairs 
in Vienna or at my later post at Leipzig, with the sole 
exception of my dealings with one Miss Lilly Stein, I con¬ 
fine this affidavit, so far as it relates to my official sojourn 
in Europe, to a description of my dealings with Miss Stein, 
together with such other information as will seem duly 
relevant thereto. 

A month or so after April 3,1939, as far as I can 

37 remember, I was approached by a certain Miss Lilly 
Stein at the Consulate General in Vienna. Miss Stein 

presented a letter to me, given by a Mr. George Richard, 
an American whom I had previously met at a house party 
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on Long Island given by Mrs. Shipman, who seemed to 
me personally reputable and a man of some substanc^. 
In his letter, he urged me to do what I could for Miss Steiy. 
I found that Miss Stein had applied for an emigration visa 
to go to the United States. She was registered on August 
12, 1938. I found also that her affidavits and various 
papers were more or less in order—that an uncle who lived 
in America seemed to be a man of substance, and that ija 
order to get her papers in complete order, it merely re¬ 
quired a few formalities, such as obtaining a certified cop^ 
of her American uncle’s income tax report. 

Naturally, having been given a creditable letter of refer¬ 
ence, I tried to assist Miss Stein, who was a “mischling”-|- 
that is, half Jewish—and in the course of the luncheon to 
which I had invited her after being presented with her let¬ 
ter of introduction to me, she mentioned that “anyone 
could buy a visa from the American consul.” I was official¬ 
ly interested in this subject and later, after discussing the 
subject with my superior, Consul General Morris, I urged 
Miss Stein that if she could buy a visa, to please try. M^ 
intention, with the approval of Consul General Morris, wa!s 
to discover if any of the large clerical staff had mishandlejl 
papers, such as affidavits or supporting documents thereto, 
in such a way as to hinder or advance the pre-examinatiou 
of a particular case, or had been able in some way to affecjt 
the order of registration. Miss Stein developed several 
extremely interesting leads, among them a certain Frap 
Weiss, who appeared to have peculiar knowledge of the 
times when certain prospective emigrants would receive 
the routine letter summoning them to the American Con¬ 
sulate for a final examination of their case. Finally Miss 
Stein obtained her visa in the normal, legal course of event^, 
and nothing definitive was ever uncovered as to the posi- 
sibility of buying faked American visas. 

38 Miss Stein was in Belguim a few days before thfe 

war began in September 1939, staying with relatives 
of hers, and returned to Germany a few days after th^ 
war and proceeded to obtain her visa in a legal fashioii 
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Before she left Vienna, she loaned me $100 so that I might 
repay her in New York in American currency. She also 
gave me a man’s gold watch that was a family heirloom. I 
undertook to bring that back with me whenever I might 
return to America because I realized that it meant a great 
deal to her and I knew that I was violating no moral law. 
Miss Stein left in the first two weeks of October, taking a 
personal letter from me to a jeweler in New York contain¬ 
ing an inquiry as to making up a large vanity case for an 
American girl and also a personal letter to that American 
girl. 

On October 31, I left Vienna and was transferred to 
Leipzig and left there for the United States on February 
21, 1940. I arrived in Washington on March 5. I wrote 
Miss Stein three times from Leipzig and there was nothing 
in these innocuous letters of friendly acquaintance that 
was inimical to or could be interpreted against the United 
States Government or against the laws of the German 
Reich. I have never written Miss Stein since. 

Miss Stein left Vienna for America some time in early 
October 1939, and I have never seen her again to this date, 
with the exception of a one-half hour interview in her apart¬ 
ment in New York City in March 1940 where I presented 
her with my personal check in repayment of the $100 she 
had loaned me and returned to her the gold watch which 
she had entrusted to me, and with the further exception of 
a formal interview in the presence of counsel and a third 
person on November 11 and 12, 1940, which will be fully 
related hereafter. This one-half hour interview occurred 
I believe on the 10th of March, 1940. As I have stated, I 
have not seen Miss Stein since March 10,1940, until Novem¬ 
ber 11, 1940, and I have not communicated with her 
39 by letter, but Miss Stein has telephoned me numerous 
times, and I have received numerous letters from 
Miss Stein, including a birthday present of a leather match 
box, the receipt of which I have not acknowledged. In 
my opinion she had been extremely cooperative with the 
American Consulate General in Vienna, and I honestly 
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believe that she tried her best to expose a certain amount 
of fraud which is sometimes present in visa matters. Thijs 
is a complete and honest summary of all my dealings wit}i 
Miss Stein, and at no time did I live with her or have inl- 
timate relations with her. 

On November 11, 1940, on the advice of my friend and 
counsel, Mr. Wilber Stammler, I twice telephoned Mis$ 
Stein at her apartment in New York City, once at 12:1$ 
P. M. and again at 8:00 P. M. The first time I talked witty 
her maid who told me Miss Stein was out and to call that 
evening. On my second call I spoke with Miss Stein and 
arranged to meet her at 8:30 P. M. that night at the Hotel 
Roosevelt. I was accompanied there by Mr. Stammler and 
by my cousin, Mr. Robert L. Stevens, who were with me 
throughout the interview. Later that evening Mr. Stamml 
ler secured an affidavit from Miss Stein, which is annexed 
hereto, marked *‘Exhibit A”, and made a part hereof. 

I was transferred from Vienna to Leipzig, Germany] 
on or about November 1, 1939, and I remained there until} 
I received orders transferring me back to the Foreigty 
Service Officers Training School in Washington, D. C. 
Pursuant to these orders I left Leipzig on or about Febru¬ 
ary 21, 1940, arriving in New York about March 4, 1940,; 
and Washington, D. C., on March 5, 1940, where my course! 
at the School began about March 7, 1940. The School con-i 
tinued until June 8, 1940, and I remained therein until the 
course was finished for all practical purposes and at that: 
time, on June 3, 1940, I was transferred pursuant to the 
orders of Mr. Howland Shaw, Chief of Foreign Service 
Personnel, to temporary assignment in the Division of 
Cultural Relations of the Department of State, 
40 Washington, D. C., a post at which I remained from 
that time until the present. Throughout my service 
in the Foreign Service I have had no prolonged leave of 
absence and have received a total of less than a week’s 
leave with a single exception of a period of sick leave from 
September 6 to September 16, 1940, due to eyestrain 
brought on by prolonged overwork. My record, achieve- 




34 


ments, and derelictions were again examined at the con¬ 
clusion of the School period, and again presumably my 
record was found satisfactory for the Foreign Service be¬ 
cause I heard nothing from any one in the Department 
of State or elsewhere to the contrary until October 18, 
1940, from Mr. Berle as hereinafter related. 

On Friday, September 27, 1940, Llewellyn Thompson 
of the Department of State gave a cocktail party which I 
attended. At that cocktail party, I met for the first time 
Mr. Carmel Offie, a Foreign Service Officer. Mr. Offie 
communicated to me the startling news that I had a great 
many enemies in New York City, and, according to Mr. 
Offie, among the various stories current about me, it ap¬ 
pears that shortly after my appointment to the Foreign 
Service, I gave a party at which the chief delight of the 
guests was an imitation of President Roosevelt, with 
particular reference to his physical affliction. To my utter 
amazement, Mr. Offie informed me that I was supposed to 
have been the mimic. This was the first time that I had 
ever heard this story concerning myself or anyone else. 
Mr. Offie also confided that Cornelius Vanderbilt, Jr. was 
perhaps unfriendly to me. I said that I knew of no hard 
feeling between the two of us. Since our rather ridiculous 
contretemps which occurred in the spring of 1938, and 
was fully known to the officials of the Foreign Service at 
the time of my acceptance thereof, we had shaken hands 
with mutual good wishes before I left for Europe in 1939. 

I was ill on Thursday, the 17th of October. On 
41 Friday, the 18th, I was informed that Mr. Berle’s 
office had attempted to contact me on the previous 
day. Consequently, on Friday, October 18, 1940, when I 
appeared at the State Department, I immediately tele¬ 
phoned Mr. Berle’s office and later had a conference of 
a few minutes with him about 3:30 P. M. 

Mr. Berle said, “This is a nasty business. We might as 
well get it over quickly. You had better resign.” I was 
greatly surprised and shocked. I asked Mr. Berle why he 
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thought I should resign. I was again informed by him of 
the story which I had first heard from Mr. Offie concern¬ 
ing my imitation of the President’s affliction. I was n£>t 
given dates, names, or places of the people concerned with 
this or any other charge. I was also asked whether I hhd 
ever transmitted any message for female agents of ja 
foreign government. I immediately told Mr. Berle I had 
been informed first of the main story, that is, my supposed 
mimicry, by Mr. Offie. I said that I assumed this was |a 
malicious thing, the work of some unknown inventive mihd 
bent on my destruction. About the second story, I to^d 
Mr. Berle in this first interview I had never transmitted 
any messages for any agents of a foreign government 
whether male or female. 

Mr. Berle gave me no further details upon my denial 
but told me he would see me on the following Monday 
(October 21, 1940) or a day or two thereafter and give 
me a complete report with full details of names, dates, and 
places. I left Mr. Berle with the understanding that if 
these stories concerning me were proved false that tli'ie 
question of the advisability of my resignation would be re¬ 
considered by him. 

When I was first called to see Mr. Berle, the thought 
of Miss Stein never crossed my mind because I had not seep 
her except for one-half hour in March, 1940 for over h 
year, and she held no place whatever in my mind or feel¬ 


ings. 


My second interview with Mr. Berle was oh 
42 October 31, 1940. One must remember that in the 
first interview I had not been given names, dates, 
or places on either of the two stories: the mimicry and thh 
female agent. It is also to be remembered that Mr. Berli 
told me that he was very busy the first time I saw him, anq 
that he could not attend to the matter for three or four days^ 
but at that time he would go over my complete dossier! 
and would give me full details of the stories against me. I 
received no communication from Mr. Berle during the in-r 
tervening thirteen days between October 18 and October 
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31, 1940. Mr. Berle stated to me on October 31 that (he 
delay had been caused by making a more thorough investi¬ 
gation of the facts. 

Mr. Berle in this second interview told me that Cor¬ 
nelius Vanderbilt, Jr. was the authentic witness of the story 
of my imitation of the President, and that his sister, Mrs. 
Robert L. Stevens, had confirmed it. I was told that people 
of solid reputation had assured Mr. J. Edgar Hoover per¬ 
sonally of the veracity of the charges against me. I told 
Mr. Berle that this entire story was untrue; that I felt it 
was a vicious attack made upon me personally. Mr. Berle 
replied that “there must be a nugget of truth somewhere in 
this matter.’’ Mr. Berle stated that he would not have be¬ 
lieved the story had it not come from sources which he well 
knew were personally related to me and that Robert Stevens 
was my first cousin and very good friend. 

I was cross questioned by Mr. Berle about my relations 
with Miss Stein. I was informed by him, although I had 
not seen her since early March 1940, that I had been in con¬ 
tact with her as late as August. I was also questioned by 
Mr. Berle because I had informed Miss Stein that I had 
destroyed all my papers on leaving either Vienna or Leipzig. 
I explained to Mr. Berle that my “papers” consisted of 
unmailed love letters to another girl, an American, that I 
had written in a somewhat romantic mood. Miss Stein 
was aware of my attachment to this girl in America since 
she had brought out a letter to this girl for me, as I 
43 have already related. 

I gathered from Mr. Berle at this second inter¬ 
view that the time of my alleged mimicry of the President 
is supposed to have been the summer of 1940 and not imme¬ 
diately after my appointment. I gathered from him also 
that it is supposed to have occurred in Newport. I was 
in Newport, R. I., only once in 1940 and then I stayed at 
the home of Adelaide Whitehouse, daughter of William 
Whitehouse, the week-end of July 26 to 28, during which 
time I did not see Cornelius Vanderbilt, Jr., and indeed 
have not seen him since January, 1939, prior to the time 
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that I entered the Foreign Service, nor did I see his sister, 
Grace Vanderbilt Stevens. As far as I know, neither Mr. 
Vanderbilt nor his sister were in Newport over that week¬ 
end. I attach hereto, marked “Exhibit B”, and make; a 
part hereof, the affidavit of Grace Vanderbilt Stevens (Mrs. 
Robert L. Stevens) denying this whole story. I also at¬ 
tach hereto, marked “Exhibit C”, and make a part hereof, 
the affidavit of Adelaide Whitehouse likewise denying this 
story. I have never seen nor communicated with Cornelias 
Vanderbilt, Jr. since prior to the time I entered the Foreign 
Service in 1939. Other sworn testimony is also available 
to establish that this incident never occurred, either in 
Newport or elsewhere, in the summer of 1940, or at ahy 
other time. 

Impressed by Mr. Berle’s declaration of his friendship 
for myself and my family I sat down that same evening, 
Thursday, October 31, 1940, and wrote him a note in long¬ 
hand, a copy of which is attached hereto, made a part here¬ 
of, and marked “Exhibit D”. 

f i 

I told Mr. Berle in this second interview that I felt that 
this particular viciously untrue mimicry story about nie 
had been the last straw, and I thought that it colored his 
whole opinion. It was one which I said I wouljd 
44 undertake to destroy from the point of view of actual 
fact and absolute truth. I told Mr. Berle that I fe}t 
that if I had been guilty of this mimicry I should be dis¬ 
missed from the Foreign Service in the most condign dis¬ 
grace ; that in justice to my family I could not resign unde^r 
any such cloud; that I felt it imperative to combat this 
whole situation of which I was perfectly innocent; an^l 
that from his statements to me I knew there were mis¬ 
chievous and malicious forces seeking to destroy me an<jl 
that I would prove that fact as soon as I possibly could. 
In the meantime I was hampered by his refusal to divulge 
his sources of information or to make further investigation 
into the facts. 

I further told Mr. Berle at this time that this was a mat|- 
ter that affected my personal decency, and in addition tp 



38 


violating my deepest political convictions (since I have 
been an ardent supporter of President Roosevelt in the 
1940 campaign, as is well known), certainly never as a 
matter of personal character would I stress the physical 
weakness that President Roosevelt has made his towering 
moral and intellectual strength. Mr. Berle refused to re¬ 
veal the name of the informant who had given him this 
story, although I several times requested him to do so. 
Mr. Berle demanded a decision as to whether or not I 
would resign from me by Monday, November 4, 1940. I 
told him that I was going to consult Mr. Stammler upon 
this whole matter and would advise Mr. Berle thereafter 
of such decisions as I might make. 

After consultation with Mr. Stammler, I formally em¬ 
powered him to act as my counsel, with further power to 
secure such other counsel as he might deem desirable. His 
vain attempts to secure a conference with Mr. Berle are 
fully related in his letter of November 7, 1940, to Mr. 
Berle, a copy of which is attached to this affidavit, made 
a part hereof, and marked “Exhibit E”. 

Being advised that the time given me for deci- 
45 sion was impossibly short, especially since no real 
details were given me as to names, dates, and places 
on the mimicry story except Cornelius Vanderbilt, Jr. 
and Grace Vanderbilt Stevens, who deny it, and with 
sworn testimony available in disproof of it, I dispatched 
two telegrams to Mr. Berle on November 4 and 6, 1940, 
copies of which are hereto attached, made a part hereof, 
and marked “Exhibit F” and “Exhibit G”, respectively. 
Mr. Stammler also dispatched two to Mr. Berle dated No¬ 
vember 4 and 6, 1940. To none of these was any reply or 
acknowledgment received except to that of Mr. Stammler 
dated November 4, 1940, an account of which is contained 
in full in his letter dated November 7, 1940, to Mr. Berle, 
attached hereto as “Exhibit E”. 

Cornelius Vanderbilt, Jr. has also been seeking to con¬ 
tact Mr. Berle for the past several days, both by telephone 
and telegraph, I am informed, and his efforts are likewise 
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in vain up to and including November 8, 1940, as I am in¬ 
formed and believe. However, on the early morning of 
Wednesday, November 6, 1940, my uncle, John Henjry 
Hammond, got through to Mr. Berle on the long distai^ce 
telephone and in substance the following conversation oc¬ 
curred, as I am informed and believe: Mr. Hammond stated 
to Mr. Berle I wish to speak to you about my nepheW, 
Ogden H. Hammond, Jr. I understand that charges ha^e 
been made against him as to mimicking the President ahd 
saying various derogatory things about the President; thjat 
these charges are entirely false and that Ogden can proye 
their falsity; that he admires and voted for the President, 
is very upset by these charges which would ruin his caree|r; 
that his family and his friends are deeply interested in the 
matter and have retained counsel to defend him. Mr. 
Berle replied that there were no charges against Ogdeh; 
that he had much initiative and was quite brilliant but th^,t 
his duties were those of a clerical nature where initiative 
and brilliancy were not required or perhaps even 
46 desired and that the State Department officials jn 
reviewing his record came to the conclusion thdt 
he was not temperamentally fitted for diplomacy but should 
get some other job where his initiative and brilliancy would 
count more in his favor. Mr. Berle stated further that 
under the Rogers Act Ogden could be removed without 
charges and that there was nothing that a lawyer could djo 
in the matter nor was Ogden entitled to be represented by 
counsel. 

Mr. Hammond asked Mr. Berle not to do an injustice 
and not to believe gossip which could be disproved but tjo 
give Ogden a fair chance and not unfairly ruin his careeif. 
Mr. Berle stated that he would carefully look into thp 
matter. 

At the meeting of the Board of Foreign Service Per¬ 
sonnel held later on that same day, November 6, 1940, Mij. 
Berle preferred his charges against me, as I am informed 
and verily believe. To date in this entire matter no report^ 
have been shown me, no names, dates, places or other de^ 

i 

i 

■ 

i 

j 
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tails given me except the two instances related above, as 
to which I have sworn testimony available to prove their 
falsity. This seems hardly compatible with elementary 
fairness, to say nothing of the statutory and constitutional 
safeguards here involved. 

If I resign now or am found “unsatisfactory” for the 
Foreign Service it might possibly be inferred and probably 
would be stated that my resignation had been required for 
reasons other than my character and temperament. I have 
no intention of resigning now or at any time until these 
charges against me are formally and finally disproved, the 
perpetrators punished, and all gossip ended. 

I wish to state most solemnly and emphatically that the 
story of my supposed imitation of President Roosevelt is 
an unqualified falsehood, made up of whole cloth, fabricated 
with an intent to my destruction, and having no basis in 
fact whatever. I wish further to state most solemnly and 
emphatically that my relations with Miss Stein were at all 
times proper and above reproach, and that I have 
47 been guilty of no disloyal conduct whatever to my 
own or any other country. This affidavit has nar¬ 
rated in full and complete detail the entire history of all 
dealings I have had with Miss Stein, and that is con¬ 
firmed by her own sworn statement, attached hereto as 
“Exhibit A”. 

I have retained counsel and am doing this not because 
of any feeling that I have done wrong in any manner, but 
solely because I feel that these infamous and false charges 
are the work of malicious artificers whose doings can only 
be fully exposed by formal proceedings and the aid of com¬ 
pulsory legal process. 

This affidavit is not to be construed in any manner or 
sense as a formal reply to charges which have never yet 
been specified to me, but which I was informed by Mr. How¬ 
land Shaw on November 8,1940, will shortly be made based 
upon the report and recommendations of Mr. Berle to the 
Board of Foreign Service Personnel on November 6, 1940. 
1 reserve to formal hearings my full rights as a Foreign 
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Service Officer and a citizen of the United States. I off^r 
this affidavit only as an explanation of my position. 

(Signed) Ogden H. Hammond, JR. 

Ogden H. Hammond, Jr. 

i 

Sworn to before me this | 

14th day of November, 1940. ] 

(Signed) Dorothy J. He ale 
Notary Public 

My Commission expires Oct. 2nd, 1944. 

(seal) | 
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State of New York( 

County of New York) ss " 

Lilly Stein, being duly sworn, deposes and says: j 

I met Ogden H. Hammond, Jr., American Vice-Consijl 
to Vienna, Austria, on May 8, 1939 when I presented tp 
him a personal letter of introduction from Mr. George 
Richard. Mr. Hammond then invited me to lunch at whiclii 
time I remarked that it was easy to buy a visa from thje 
American Consulate. Mr. Hammond urged me to try. 
I did and as a later result suffered some inconvenience^ 
and in this connection letters received by me from a certaih 
Frau Weiss are on file at the American Consulate. 

It developed that in order to get my emigration vis^ 
to the United States that it was necessary to obtain 4 
certified copy of my American uncle’s income tax report! 
His name was Edward Stein, of "Wilkes-Barre, Pennsyli- 
vania. Mr. Hammond drafted a telegram for me to send 
to the said Edward Stein. 

During the course of time the main portion of which 
was involved in a discussion of how best to expose the 
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graft by clerks in the American Consulate, which I felt 
existed, I became well acquainted with Mr. Hammond. 
At no time or place was our acquaintance other than in 
accord with the strictest standards of propriety. In the 
routine course of events I received a request to appear 
at the American Consulate at Vienna on August 29, 1939. 
Immediately prior to this time I had just returned from 
a visit to my first cousin, Guillaume Fleischner, in Brus¬ 
sels, Belgium. I obtained my emigration visa on Septem¬ 
ber 16, 1939 and I left Vienna for the United States on 
October 8, 1939. Prior to the latter date I had loaned 
Mr. Hammond One hundred ($100.00) dollars. I entrusted 
to Mr. Hammond a man’s gold watch, a family heir- 
49 loom which had descended from my grandfather, to 
be brought over to the United States by him later. 

From October 8, 1939 to March 10, 1940 i never saw 
Mr. Hammond. At the latter date he called upon me in 
my apartment at 127 East 54 Street, New York City, at 
about 3:00 P. M., at which time he remained for less than 
an hour. Mr. Hammond at that time repaid my loan of 
One hundred ($100.00) dollars to him by means of his 
personal check made out to my order. He also at this 
time returned to me the gold watch already referred to, 
which is a family heirloom, and which is now in the pos¬ 
session of my cousin, Mrs. Eleanor Le Ticoq. 

I cashed Mr. Hammond’s check through my business 
firm, Riviera Accessories Co., 55 West 42nd Street, New 
York City, through our firm bank account with the Corn 
Exchange Bank, 1 East 42nd Street, New York City. The 
check was endorsed for the firm by myself and the husband 
of my partner, Dr. Alfred Sorter, which was in accordance 
with the normal and usual conduct of the firm business. 
The records of the Corn Exchange Bank at 1 East 42nd 
Street show that I could not have signed that check alone, 
but that I required the signature of my partner’s husband, 
Dr. Sorter. 

Although I have written and telephoned Mr. Hammond 
on numerous times from March 10, 1940 to date I have not 
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seen or heard from him since until I met him today, wheiji 
our entire meeting took place in the presence of Mr. Wilbei* 
Stammler at all times and in the presence of Mr. Robert 
L. Stevens during part of the time. This fully explain? 
my relations with Mr. Hammond which have been at alj. 
times purely platonic as herein described. 

(Signed) Lilly Stein 


Sworn to before me this \ 

12th day of November, 1940. J 

George H. Leemay 
Notary Public, N. Y. Co. 71, 

Reg. No. 1 L 157 

Commission expires March 30, 1941 


50 “Exhibit B” 

I 

State of New York( 

County of New York) ss ‘‘ ! 

i 

Grace Vanderbilt Stevens, being duly sworn, depose^ 
and says: | 

i 

It has been brought to my attention by Ogden H. Ham-j 
mond, Jr. that in connection with certain charges made' 
against him in the Department of State that I am men-i 
tioned as a witness of a story to the effect that the said 
Ogden H. Hammond, Jr. at a party in Newport, Rhode 
Island, or elsewhere, had given a mimicry of President 
Roosevelt, with particular emphasis upon his physical 
affliction. I wish to state that I never at any time saw 
Ogden H. Hammond, Jr. do this or any similar thing, or 
make any imitation of President Roosevelt, nor have I 
ever heard this story concerning Ogden II. Hammond, Jr. j 
from anyone prior to this matter having been brought to 
my attention a few days ago in connection with the charges 
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brought against Ogden H. Hammond, Jr. in the Depart¬ 
ment of State. 

(Signed) Grace Vanderbilt Stevens 

Sworn to before me this 11th \ 
day of November, 1940 j 

Arthur B. Notary 
Notarv Public 

(Notarial stamp and seal omitted) 
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United States of America \ 

District of Columbia j 

Adelaide Whitehouse, being duly sworn, deposes and 
says: 

I have known Ogden H. Hammond, Jr., for many years, 
and he was a week-end guest of mine in my father’s home 
at Newport, Rhode Island, during the week end of July 
26 to 28, 1940. It has now been brought to my attention 
by Ogden H. Hammond, Jr., that in connection with cer¬ 
tain charges made against him in the Department of State 
that he is supposed to have given a mimicry of President 
Roosevelt, with particular emphasis upon his physical 
affliction, at some party in Newport, Rhode Island, during 
1940. 

I am informed by Ogden H. Hammond, Jr., and verily 
believe, that he was never in Newport, Rhode Island, dur¬ 
ing 1940 except during the said week end of July 26 to 28, 
1940, which he spent as my house guest. I wish to state 
that during that period I attended all parties which the 
said Ogden H. Hammond, Jr., attended in Newport, Rhode 
Island, with him, and in general, because of the fact that 
he was my house guest, had him under close observation 
at all times in public. I wish to state that I never at any 
time there, or at any other time or place elsewhere, saw 
Ogden H. Hammond, Jr., do this or any similar thing, 
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or make any imitation of President Roosevelt, nor have 
I ever heard this story concerning Ogden H. Hammond, Jrj, 
from anyone prior to this matter having been brought t<j> 
my attention a few days ago in connection with the charges 
pending against Ogden H. Hammond, Jr., in the Departj- 
ment of State. 

(Signed) Adelaide Whitehous? 

Sworn to before me this 13th \ 
day of November, 1940. J 

(signed) Helen W. Wade 
Notary Public 

My commission expires August 31, 1941 
(Notarial seal omitted) 
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Thursday evening, 
October 31, 1940 

Dear Mr. Berle— 

I 

I have rarely been so touched as by your kindness in| 
handling this nasty mess. 

The fact that I have taken up so much of your tim^ 
and that you have been worried about this matter since! 
February is something that I shall not lightly forgive; 
myself for—that any irresponsible behavior of mine shouldj 
occupy your mind in times like these gives me the onlyj 
guilty feeling I have in this entire matter. 

I have only asked for time in this affair in order to be 
perfectly composed and to finish this slur on something 
beyond my career. Again I shall never forget this and! 
only hope that in some way, however small, some day I; 
shall be able to repay it. 

Sincerely, 

Ogden H. Hammond, Jr. I 
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“Exhibit E” 


November 7, 1940 


Honorable A. A. Berle, Jr. 

Assistant Secretary of State 
Department of State 
Washington, D. C. 

Dear Mr. Berle: 

Not having had any reply from you to my telegram of 
vesterdav from New York Citv, I am making one final 
attempt to secure a conference with you upon the matter 
of Ogden Hammond, Jr. I am doing this fully to discharge 
my personal and professional obligations, and also to set 
the record perfectly straight between you and me upon this 
matter. 

You first spoke to Ogden Hammond, Jr., upon this mat¬ 
ter on October 18, 1940, at which time you asked for his 
resignation and told him that you would communicate to 
him on the following Monday the details of persons, dates, 
and places regarding certain vicious gossip stories con¬ 
cerning him which had come to your attention. On that 
Monday morning, namely, October 21, 1940, I telephoned 
your office and requested a conference with you upon a 
matter of the highest personal urgency. Receiving no reply 
from your office, I telephoned twice more in the course of 
that dav, finallv being informed by vour secretary that vou 
had received this message from me in the early morning 
but that you were so tied up with pressing business that 
you were unable to see me. Upon my request for some 
appointment during the next few days at any time and 
place convenient to you, I was informed that you were so 
busy that you did not know when you would be able to 
see me. 

Ogden Hammond, Jr. received no further messages or 
communications from you until October 31, 1940, thirteen 
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days after your first conference with him. At that conferl- 
ence Hammond informed you that he intended to seek m^ 
advice upon your request for his resignation. 

54 On the following day, November 1, 1940, I agaip 

endeavored to secure an appointment with yoii 
through your secretary only to be informed that you wer^ 
out of town on that day and that your plans for the followf 
ing morning were not definitely known due to the uncer-j 
tainty in the time and date of your return to Washington] 
Thereupon I prepared a letter to you, dated November lj 
1940, with regard to this matter, which was to be deliv-i 
ered by messenger to your secretary only. Owing to his 
absence from the Department of State late that afternoon 
it was necessary, on instructions from other members of the 
Department of Justice, that the delivery of this letter bej 
delayed until the following morning, November 2, 1940J 
when it w’as delivered. In that letter I said, and I quote:! 

“I am leaving on the 11:00 o’clock morning planei 
for New York where I shall remain until after the 
election. I can be reached through the Knicker-j 
bocker Club, 2 East 62nd Street, New York City,! 
while there.” 

I returned to my office in the Department of Justice only ! 
this morning, November 7, 1940. Now I find upon myi 
desk a letter from you addressed to me at the Department I 
of Justice dated November 2, 1940, and postmarked 6:30 
P. M. on that day, which could have only been delivered at I 
the earliest on Monday, November 4, 1940, which made | 
acknowledgment of my letter of November 1 and stated: 1 

“This is not a matter in which any third party 
can intervene.” j 

On Monday, November 4, 1940,1 dispatched a long tele- i 
gram to you from New York City to the effect that positive j 
disproof of the only specifications you had made of any 
stories concerning the character of Ogden Hammond, Jr., i 
wras at hand and pointed out that I had full authority to j 
represent both Ogden Hammond, Jr. and his family in all j 
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these matters, a point which had been stressed in my letter 
of November 1, 1940. I then again requested a con- 
55 ference with you, especially suggesting any time 
and place at your convenience in New York City on 
election day, Tuesday, November 5, 1940, when both Ogden 
Hammond, Jr. and myself could be present. To that wire 
I received a reply by telegram to New York, reading, “As 
I advised you, this is not a matter in which any third 
party can intervene. ,, 

Immediately upon the receipt of this telegram, approxi¬ 
mately 4:30 P. M. November 4, 1940, I placed a person-to- 
person call by long distance telephone for you to the De¬ 
partment of State, Washington, D. C. The operators in¬ 
formed me that you had left Washington for New York 
City and would not return to Washington until Wednes¬ 
day, November 6, 1940. They were further told that you 
could not be reached by telephone, or otherwise, at any 
place in New York. 

Having already been in constant consultation with 
Ogden’s family upon this matter, I made the suggestion 
to Mr. Ogden Hammond, Sr. that due to my inability to 
contact you, it would be well for his brother, Mr. John 
Henry Hammond, to endeavor to reach you by telephone 
on Wednesday, November 7, 1940. He did telephone you, 
reached you, and you are fully acquainted with the ensu¬ 
ing conversation. 

Thereafter, not having returned to Washington or hav¬ 
ing seen your letter to me of November 2, 1940, I dis¬ 
patched the following message to you by telegram on No¬ 
vember 6, 1940, from New York City: “I was surprised 
by your telegram of last Monday to me inasmuch as I had 
received no previous advice from you on this matter. I 
am relieved, however, at your telephone conversation with 
Mr. John Henry Hammond of today and again urge that 
you see me in Washington tomorrow. I again assure you 
that T have full authority to speak both for Ogden and his 
family in this matter. I shall hope and expect the cour- 



tesy of a telephone call from your secretary to me at the 
Department of Justice some time after ten a. ip. 
56 tomorrow.” It is now 5 p. m. and at no time have 
I received any response from your office today. 

In the meantime Ogden Hammond, Jr. had dispatche<jl 
two telegrams to you at various times requesting more time 
for consideration and, finally, flatly refusing any demand 
for resignation based upon slanderous stories of the chars 
acter of those related about him. Sworn testimony is avail¬ 
able to refute every specific story of this type concerning 
Ogden Hammond, Jr. which you have related to him, as I 
have made clear in my communications to you. 

On surveying this whole series of events, it was my adl 
vice to the Hammond family that Mr. Homer S. Cumming^ 
be professionally consulted on behalf of Ogden Hammondj, 
Jr. The ensuing consultation took place between Mr. Cumj- 
mings, Ogden and myself in New York on November 6^ 
1940. It is apparent that if this matter cannot even b^ 
discussed informally by you with counsel for Ogden, it 
essential for him both for his own welfare and that of hi^ 
family formally to trace down these charges and demand 
his full statutory rights, with final appeal to the highest 
authority. 

As you are fully aware, the right of counsel in adminf 
istrative, as well as legal proceedings, is the basic perj 
sonal right of every free American. It is guaranteed by[ 
many provisions of the Federal Constitution and has beeii 
many times recently, as well as in the long past, uphelcj 
by the Supreme Court. Ours is a law which hears befor^ 
it condemns and 'which recognizes no arbitrary personal^ 
proceedings, even in administrative departments. In this 
connection, I specifically direct your attention to Sections 
23(h) and 23(i) of Title 22 of the United States Code, and 
the applicable Executive regulations thereunder. I quote 
from Section 23(h): 

“No charges against an officer (?’. r., a Foreign) 
Service officer, such as Ogden Hammond. Jr.) that 
would adversely affect his efficiency rating or liisj 
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value in the service, if true, shall be taken into 
57 consideration in determining- his efficiency rating ex¬ 
cept after the officer shall have had opportunity to 
reply thereto .” 

The law and regulations designate no subordinate official 
in the Department of State to consider the reply of the 
Foreign Service officer, and the implication is clear, under 
well settled principles of administrative law, that only the 
Secretary of State may properly receive and consider such 
reply. 

The wording of this statutory provision is so broad 
that it would appear to encompass all possible charges 
against any officer which, if true, “would adversely affect 
* * * his value to the service.” 

Therefore, it would appear in substantial effect that no 
adverse efficiency rating can be made except after an officer 
has been informed thereof with opportunity to reply there¬ 
to. This would, of course, be correct procedure based upon 
the analogies of Army and Navy proceedings where officers 
have similar statutory rights. 

Turning to Section 23 (i), which deals with the separa¬ 
tion of Foreign Service officers from the Foreign Service, 
the applicable statutory provision reads as follows: 

“Whenever it is determined that the efficiency 
rating of an officer is unsatisfactory, thereby mean¬ 
ing below the standard required for the service, and 
such determination has been confirmed by the Sec¬ 
retary of State, the officer shall be notified thereof , 
and if, after reasonable period to be determined by 
the circumstances in each particular case, the rating 
of such officer continues to be found unsatisfactory' 
and such finding is confirmed by the Secretary of 
State after a hearing accorded the officer * * *” 

then and in that event only may the officer be separated 
from the Foreign Service. 
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I have set out the above legal provisions in some detail! 
because they demonstrate that in any proper viewj 
58 taken of the reports circulating concerning Ogden 
Hammond, Jr. it is his right to consult counsel of 
his own choice and it is the obligation of either the responsi-j 
ble officer in the Department of State handling such mat¬ 
ters or of any person who has seen fit to repeat such charges 
to meet and discuss them with Hammond’s counsel. I 
stand upon this view of the proprieties of this situation, j 
I am sorry if there is anything in this letter which 
offends your sensibilities in any manner, but I am sure that! 
there is not. It is strictly a recital of the facts of this 
matter as they have come to my attention, together with aj 
reference to the applicable statutory provisions. As you 
will note, the only request that has been made of you is 
that I be permitted to confer informally with you on this 
matter, and I renew this request for the last time. In view 
of our own past friendly relations and my full authority to 
act for both Ogden and his family, it seems to me both a per¬ 
fectly reasonable and a perfectly proper request. You 
have urged informality in the conduct of this matter, and 
it is in line with such informality that I make this final ! 
request. As an old student of yours I learned long ago 
that “the great interest of man on earth is justice,” and 
it is in this spirit that I approach you. 

Very sincerely yours, 

Wilber Stammler 
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“Exhibit F” 
TELEGRAM 


Hon. A. A. Berle, Jr., 

Ass’t Sec’y of State, 

Dep’t of State 

Washington, D. C.—Personal 

I am unable to reach any decision before Wednesday at 
the earliest. In any event these stories must be fully 
tracked down and finally ended. 

Ogden Hammond, Jr. 

(Sent via Western Union from Jersey City, 

N. J. at 11:00 A. M. on Nov. 4, 1940.) 


60 “Exhibit 6” 

WESTERN UNION 

1940 Nov 6 AM 9 39 


The Hon A A Berle Jr 

Asst Secy of State Dept of State WashDC 

I NOW HAVE POSITIVE PROOF OF THE FALSITY OF THE ONLY 
SPECIFIC CHARGES MADE AGAINST ME. I INSIST UPON A FULL 
DISCLOSURE OF NAMES DATES AND PLACES AS TO THESE AND ANY 
OTHER SUCH STORIES YOU MAY HAVE HEARD. HONOR AND JUS¬ 
TICE PERMIT ME NO OTHER COURSE. UNTIL THESE STORIES 
HAVE BEEN RUN DOWN AND THEIR SOURCES EXPOSED NO DECI¬ 
SION ON ANY OTHER MATTER IS POSSIBLE. I WOULD BE FAILING 
IN MORAL STAMINA IF I TOOK ANY OTHER ATTITUDE THAN THIS. 


Ogden Hammond Jr. (03) 
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61 Exhibit B 

1603 Connecticut Avenue, N. iff. 
Washington, D. C. 
February 25, 1941 

G. Howland Shaw, Esq., 

Assistant Secretary of State 
Department of State 
Washington, D. C. 

i 

Dear Mr. Shaw: 

I 

On final consideration, I must reject your informal and 
personal request of February 20, 1941, for my resignation 
in view of the slanderous and malicious stories about me 
contained in the Departmental files which the Department 
will not investigate further without formal proceedings. 
Any such investigation, formal or informal, would and 
will fully clear me. In strict accordance with your in¬ 
structions, I shall continue on leave, and all communicja- 
tions may be addressed to me at 1603 Connecticut Ave¬ 
nue, N. W., Washington, D. C. 

! 

Ogden H. Hammond, J^t. 


62 Exhibit C 

1603 Connecticut Avenue, N. fff. 

Washington, D. (f. 
March 4, 1941 

G. Howland Shaw, Esq. 

Assistant Secretary of State 
Department of State 
Washington, D. C. 

J 

Dear Mr. Shaw: 

Since our conversation of this morning I have reviewed 
the entire matter of my connection with the Foreign Service 
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of the United States and in view of the problems and ques¬ 
tions raised pertaining thereto in our said conversation, I 
wish to submit to you and, through you, formally to the 
Board of Foreign Service Personnel a resume of the facts 
which have led to my being placed on alleged probation (of 
which I was informed for the first time by you orally this 
morning) and formally to submit several questions to 
which I would appreciate a prompt answer. 

In the first place I wish to refer to my letter to you as 
Chief of Foreign Service Personnel of November 14, 1940, 
which enclosed an affidavit of my own, together with certain 
affidavits of others attached thereto (a copy of which I en¬ 
close herewith), in reply to two certain false and slanderous 
stories concerning me, which were brought to my atten¬ 
tion for the first time by Mr. Berle on October 18, 1940 and 
again on October 31, 1940. As fully set forth therein my 
said affidavit was in no sense an answer to the said two 
stories and in that connection, I quote a pertinent para¬ 
graph from my said affidavit: 

This affidavit is not to be construed in any man¬ 
ner or sense as a formal reply to charges which have 
63 never yet been specified to me, but which I was in¬ 
formed by Mr. Howland Shaw on November 8, 1940, 
will shortly be made based upon the report and 
recommendations of Mr. Berle to the Board of For¬ 
eign Service Personnel on November 6, 1940. I re¬ 
serve to formal hearings my full rights as a Foreign 
Service Officer and a citizen of the United States. I 
offer this affidavit only as an explanation of my posi¬ 
tion. 

You are thoroughly familiar with the ensuing develop¬ 
ment in this situation. You know, as I have repeatedly told 
you and as other members of the Board of Foreign Service 
Personnel have been informed, my chief intention and de¬ 
termination is by proper investigation to demonstrate the 
falsity and maliciousness of both of said stories and to 
secure the complete vindication to which the facts entitle 
me. As I stated in most solemn and emphatic form in my 
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said affidavit, I am completely innocent of both the mimicry 
story and the story of disloyal dealings. At this tube I 
specifically and formally renew my request of you and of 
other appropriate officials of the Department of State, t;hat 
a full investigation be requested and caused to be mjade 
by the Federal Bureau of Investigation into these two Spe¬ 
cific stories, and that a senior agent of unquestioned ability 
be assigned to this work, that he be supplied with a c<|)py 
of my affidavit aforesaid in addition to whatever files ithe 
Federal Bureau of Investigation may now have, and that 
this agent be requested to interview the various affiajnts 
whose affidavits are annexed to my said affidavit, and tgke 
such further and other steps as will insure a thorough and 
comprehensive investigation of the two said stories. I far¬ 
ther request that if such investigation is made that I shall 
be informed thereof so that I may transmit through the 
proper officials of the Department of State to the Fed- 
64 eral Bureau of Investigation a list of other witnesses 
whose testimony, in my opinion, would be pertinent 
to establish, once and for all, my complete innocence of 
these two false and vicious stories. 

If as I positively assert and have always assertled, 
these two stories are wholly untrue, in common fairness I 
am entitled to have my record in the Department of Stjite 
and elsewhere formally cleared of the effect thereof. {As 
you are fullv informed, it is necessarv for me to secure a 
formal clearance of the imputations in these two stories 
by the Department of State before I am eligible for ap¬ 
pointment in the Department of Justice or in any other 
Department or branch of the United States, including tbe 
armed services, and for obvious reasons it is vitally ipi- 
portant that the matter be cleared up while I am connected 
with the Department of State. 

I sincerely trust that the foregoing request for a com¬ 
plete investigation which I feel sure will result in my vindi¬ 
cation and a formal expression by the Department of St^te 
in accordance with the result of said investigation will de¬ 
ceive favorable consideration. If, however, the Department 
sees fit to deny the foregoing then the protection of ihy 
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rights in the premises makes pertinent the following facts 
and queries. 

From October 18,1940 to December 27,1940 when I -went 
on leave the ordinary routine of my work at the Depart¬ 
ment was seriously impaired by the necessity, in the opinion 
of my superiors, my counsel, and myself, of obtaining such 
evidence as I could based on the meager facts submitted 
to me by Mr. Berle, because these stories had been said to 
be the basis of contemplated action by the Board of Foreign 
Service Personnel against me. 

As you know, I was granted leave of absence from De¬ 
cember 27, 1940, to February 28, 1941, and have fur- 
65 tlier requested leave of absence to March 15, 1941, 
to which request I have as yet received no response. 
Since November, 1940, I have had three interviews with 
you: On February 17, February 21 and March 4, 1941, re¬ 
spectively. At the interview of February 17 I presented 
my request for the extension of my leave of absence to 
March 15, 1941, and further, once again requested you to 
seek a further investigation into the two stories herein re¬ 
ferred to. At that time, purporting to act on behalf of 
the Board of Foreign Service Personnel, you flatly refused 
to do so on the ground that these stories were of no con¬ 
cern to the Department of State, but that you would submit 
my request to the Board of Foreign Service Personnel at 
its next meeting to be held on February 19, 1941. You, 
however, personally advised me at that time to submit my 
resignation without further ado. 

At the interview of February 20, 1941, with you in your 
office you at that time informed me that the Board of 
Foreign Service Personnel, at its meeting on February 19, 
1941, had determined to prefer charges against me (which 
charges were already drawn and specified only that I was 
“temperamentally unfit’’ and “irresponsible” to continue 
in the Foreign Service) unless I resigned from the Foreign 
Service on or before February 26,1941. At that same time 
you handed to me a proposed exchange of three letters be¬ 
tween the Assistant Secretary of State and myself which 
you stated represented the ultimate position which the 
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Board of Foreign Service Personnel was willing to take, so 
far as clearing me of these two stories was concerned. 

At the same time you further informed me that if m^ 
resignation were refused I would immediately be presented 
with the drawn charges and my case “tried” before the 
Board of Foreign Service Personnel at its next meeting 
on March 5, 1941, and that I could be personally present 
at this meeting but that I could not bring counsel ncjr 
66 could T have a written record of such meeting and 
“trial” made or kept as this was not done. Yo|u 
further informed me that the result of this “trial” woul^i 
certainly be unfavorable to me and that I would be forth¬ 
with “separated” from the service. 

On February 25, 1941, I sent you a letter formally re¬ 
fusing to resign because of the above two stories. I theta 
again requested an investigation thereof which investiga¬ 
tion I stated would clear me. To that letter I have had 
no reply in writing and I had no further word from tl^e 
Department of State since my interview with you on Feb¬ 
ruary 20, 1941, until March 4, 1941. I have never received 
charges of any kind. 

At vour interview with me this morning vou informed 
me—without in any way referring again to the proposed 
procedure you had outlined in your previous interview 
with me on February 20, 1941—that the Board of Forcigln 
Service Personnel, when it received my letter refusing to 
resign, had determined to “classify” me as “unsatisfac¬ 
tory” and to assign me to Montreal, Canada, for “yotar 
probationary period.” 

Upon reviewing this whole situation I find mysejf 
puzzled by many things in the procedure which was here¬ 
tofore and is now adopted by the Department and the of¬ 
ficials thereof in the disposition of my case. Therefor^, 
after careful consideration, I respectfully request an an¬ 
swer in writing to the following questions: 

1. Upon what basis or bases did the Board of Foreign 
Service Personnel determine to rate me as “unsatisfac¬ 
tory”? 
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2. At what time and at what meeting did the Board of 
Foreign Service Personnel rate me as “unsatisfactory”? 

3. Has my rating as “unsatisfactory” been confirmed 
by the Secretary of State? 

67 4. If the answer to Question No. 3 is in the af¬ 

firmative, at what time did such confirmation by the 
Secretary of State take place and if the answer is March 
4, 1941 or at some later date, will you please specify the 
hour of such confirmation? 

5. Did the Board of Foreign Service Personnel con¬ 
sider in any manner the two stories I have referred to, 
namely the story of the mimicry of President Roosevelt 
and the story of the disloyal dealings with an alleged 
female agent of a foreign government, in their rating of 
me as “unsatisfactory”? 

6. In the event the Board did not consider these stories 
in rating me “unsatisfactory”, was it on any of the fol¬ 
lowing grounds and if so, on which: 

(a) Because the Board felt the stories to be imma¬ 
terial ; 

(b) Because the Board disbelieved the stories; 

(c) Because the Board felt they had absolutely no 
pertinence in arriving at the conclusion that my 
rating was “unsatisfactory”; or 

(d) That the Board was unable to establish by 
proper proof the truth of the two stories? 

7. Has there been any direct or indirect reference to 
these two stories at any meeting of the Board of Foreign 
Service Personnel by any member thereof or any person 
present at such meetings? 

8. Has a concise statement been made of the considera¬ 
tions upon which was based my rating of “unsatisfactory”? 
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9. If the answer to Question No. 8 is in the affirmative 
on what dav was this statement of considerations made? 

m 

10. If the answer to Question No. 9 is in the affirma¬ 
tive, will you please furnish to me a copy of said state¬ 
ment? 

11. Were the considerations or charges upon wdrich njiy 
rating of “unsatisfactory” was made ever subnet- 

68 ted to me either orally or in writing? 

12. If the answer to Question No. 11 is in t|ie 
affirmative, will you please state at what time this w^s 
done ? 

13. If the answer to Question No. 11 is in the affirma¬ 
tive, when was an opportunity given me to reply thereto? 


I respectfully request that you bring this matter to t^ie 
immediate attention of the Board of Foreign Service Per- 
sonnel. I am personally sending a copy of this letter to 
the Secretary of State with a letter of transmittal. I liajre 
also sent a copy of this letter to Mr. Berle who has pre¬ 
viously dealt with me upon the matters herein discussed. 
In view of the seriousness of the allegations made by r|e- 
sponsible members of the Board of Foreign Service Per¬ 
sonnel, I most respectfully request an opportunity to reply 
to such charges before the Secretary of State personally 
and I hereby make such formal request of the Board of 
Foreign Service Personnel that a suitable opportunity be 
afforded me in the immediate future so to do. 

I should greatly appreciate a reply to this letter at 
your earliest convenience. 

Very truly yours, 

Ogden H. Hammond, Jik* 
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69 Exhibit D 

1603 Connecticut Avenue, N. W. 
Washington, D. C. 

March 5, 1941 

Honorable A. A. Berle, Jr. 

Assistant Secretary of State 
Washington, D. C. 

Dear Mr. Berle: 

I enclose herewith a copy of a letter submitted to the 
Board of Foreign Service Personnel which bears directlv 

(1) upon my purported rating as “unsatisfactory” and 

(2) upon your interviews with me of October 18, 1940 and 
October 31, 1940. 

Verv trulv vours, 

Ogden H. Hammond, Jr. 


70 Exhibit E 

1603 Connecticut Avenue, N. W. 
Washington, D. C. 

March 5, 1941 

Honorable Cordell Hull 
Secretary of State 
Washington, D. C. 

Sir: 

Attached hereto is a copy of a letter which I have today 
handed to Mr. Shaw, together with a copy of my affidavit 
of November 14, 1940, referred to in that letter. Read 
together these are self-explanatory and show my helpless¬ 
ness in the face of these two false and malicious stories 
circulated in the Department about me which seem to con- 



I 

I 
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tradict the statement that objection to me is based solely 
on the ground of “temperamental unfitness”. 

All that I have sought and am seeking is an oppor¬ 
tunity to clear myself of these stories either by a thorough 
informal investigation or by a full and formal adminis¬ 
trative hearing. Both have been and are denied me i so 
far, but I am now appealing to you personally as it woiild 
be with reluctance and as a last resort that I should caj'ry 
this matter to the courts of the United States for vindi¬ 
cation. 

My one purpose is not to impede the Administration! or 
the Department of State in these critical times but to 
secure merely that personal justice which is the constitu¬ 
tional guaranty of every American. 

Respectfully yours, 

Ogden H. Hammond, Jr. 

American Foreign Servjice 
Officer, Unclassified 

Attachments 


71 Exhibit F 

1603 Connecticut Ave., N. W. 

Washington, D* C. 
March 11,19|41. 

G. Howland Shaw, Esquire 
Assistant Secretary of State 
Department of State 
Washington, D. C. 

Dear Mr. Shaw: 

On March 4, 1941, I wrote you formally and requested 
a prompt answer from the Board of Foreign Service Per¬ 
sonnel to several questions which I submitted in that letter. 
That letter also contained a resume of the facts which }ed 
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to my being placed on alleged probation—a status of which 
I have never been officially or formally notified. In view 
of the fact that my letter of March 4,1941, has been ignored 
to date, I must stand upon my legal rights and take a firm 
position with reference to this entire matter. 

In this connection, I am requesting that you bring this 
letter formally to the attention of the Board of Foreign 
Service Personnel at its meeting of March 12, 1941. I 
hereby renew my request for an answer in writing to the 
several questions and requests contained in my letter of 
March 4, 1941. In addition to the foregoing questions and 
requests contained in that letter, I desire to request an 
official reply in writing to the following questions: 

1. Are charges to be preferred against me or not? 

2. What is my present status in the Foreign Service? 

3. Shall I continue on leave of absence with full pay 
as per your previous instructions, now in force, or shall I 

report to the Department for active duty? 

72 4. If charges are preferred against me, will a 

hearing on such charges be held? 

5. If the answer to question 4 is in the affirmative, will 
you supply me with a copy of such charges specifying the 
charges themselves, the statutes (with section and subsec¬ 
tion numbers specified) and applicable regulations (with 
paragraph and subparagraph specified) under which such 
charges are brought, and inform me as to the time and place 
of the hearing, and of the time when I shall receive such 
charges? 

6. If the answer to question 4 is in the affirmative, will 
you inform me as to the procedure to be followed at such 
hearing, sending me any applicable rules and advising me 
definitely upon the following points: 

(a) May I be represented by counsel at such hear¬ 
ing? 
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(b) Will a verbatim written record of all that tran¬ 
spires at such hearing be made and kept? 

(c) May I offer witnesses in my behalf? 

(d) May I offer other evidence in my behalf? 

(e) May I cross-examine all witnesses against njie? 

(f) Will I be fully apprised in advance of all Evi¬ 
dence to be offered or considered against line, 
with a reasonable time afforded me to prepare 
to meet such evidence ? 

(g) Will the hearing be a public hearing? 

(h) Before what individual or individuals will sijich 
hearing be held? 

Furthermore, before any attempt is made to place ^ne 
on probation I must and hereby do respectfully demand tjiat 
I be accorded my full statutory rights under Section 23h of 
Title 22 of the United States Code, a proceeding which fffie 
officials of the Department of State and of the Foreign Ser¬ 
vice have apparently seen fit heretofore to ignore 1 in 
73 my case. In view of the fact that these entire mjat- 

ters are perfectly familiar to the members of £he 
Board of Foreign Service Personnel, since they have been 
pending in one form or another for nearly five months, End 
in further view of the fact that my legal rights are imper¬ 
iled by every passing day, I must and hereby do respect¬ 
fully demand an answer in writing to this letter and lo 
my letter of March 4, 1941, addressed to me at my apart¬ 
ment, 1603 Connecticut Avenue, N. W., Washington, D. jC., 
on or before 11 o’clock a. m. this Monday, March 17, 1S|41. 

Failure to receive a reply in writing to these two letters 
at that time will be treated as (1) a refusal to replyj to 
any of the questions contained in these two letters, (2[) a 
specific refusal to pass upon the truth or falsity of ^lie 
two alleged stories concerning me, and (3) a specific re¬ 
fusal to accord me my full statutory rights under Sections 
23h and 23i of Title 22 of the United States Code. Failing 


i 
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to receive a formal and official reply at the time and in 
the manner stated above, I shall be forced to take appro¬ 
priate action in the courts of the United States for the 
vindication of my constitutional, statutory and other rights 
as I may be advised in the premises. Upon the institution 
of any such action, I shall take such further private action 
against any individuals who have seen fit to repeat these 
slanderous charges as I may be advised. 

Very truly yours, 

Ogden H. Hammond, Jr. 

Copies to: 

1. The Honorable the Secretary of State 

2. Honorable A. A. Berle, Jr., Assistant 

Secretary of State. 


74 Exhibit G 

Address Official Communications to 

The Secretary of State Department of State 

Washington, D. C. Washington 

(seal of the department of state) 

March 7, 1941. 

Ogden H. Hammond, Jr., Esquire, 

American Foreign Service Officer, 

Department of State, 

Washington, D. C. 


Sir: 

It has been determined from a review of your record 
as a foreign service officer that vour efficiencv rating is 
unsatisfactory within the meaning of section 33 of the 
Act of February 23, 1931, which reads in part as follows: 

“* * * Whenever it is determined that the 

efficiency rating of an officer is unsatisfactory, there- 
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by meaning below the standard required for the ser¬ 
vice, and such determination has been confirmed by 
the Secretary of State, the officer shall be notified 
thereof, and if, after a reasonable period to be de¬ 
termined by the circumstances in each particular 
case, the rating of such officer continues to be found 
unsatisfactory and such finding is confirmed by the 
Secretary of State after a hearing accorded the of¬ 
ficer, such officer shall be separated from the service 
with the annuity or bonus provided in this sectio^i, 
75 but no officer so separated from the service shhll 
receive the said annuity or bonus unless at the tinfie 
of separation he shall have served at least fifteen 
years. * * * ” 

This instruction will serve as official notification to yiu 
of your unsatisfactory rating and it is requested that yqu 
acknowledge receipt thereof by return mail. 

You will be assigned as Vice-Consul at Montreal, appro¬ 
priate instructions to be issued in due course. After a rea¬ 
sonable period of service at that post, your rating will be 
further considered in due conformity with the provisions 
of section 33 of the Act above noted. 

Very truly yours, 

For the Secretary of State:! 

I 

G. Howland Shaw, (signe 


I 
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76 Exhibit H 

Address Official Communications to 

The Secretary of State Department of State 

Washington, D. C. Washington 

(seal of the department of state) 

March 7, 1941 

Ogden H. Hammond, Jr., Esquire, 

American Foreign Service Officer, 

Care of the Department of State. 


Sir: 

You are assigned as Vice Consul at Montreal and should 
proceed to your new post upon the expiration of your leave 
of absence. 

Your transportation expenses and per diem and the 
shipment of your effects from Washington to Montreal are 
authorized subject to the provisions of the Travel Regula¬ 
tions. These expenses are chargeable to the appropriation 
“Transportation Foreign Service.” You will please sub¬ 
mit an estimate of your expenses on the enclosed Form 
No. 267, and you should report officially the exact inclusive 
dates covering your leave, and your travel to Montreal. 

Very truly yours, 

For the Secretary of State: 

G. Howland Shaw (signed) 


Enclosure: 
Form No. 267. 



67 


77 Exhibit I 

1603 Connecticut Avenue, N. W. 

Washington, D. C. 

March 14, 1941 | 

John G. Erhardt, Esquire 
Chief of Foreign Service Personnel 
Department of State 
Washington, D. C. 

Dear Mr. Erhardt: 

At our conference of this afternoon you requested 4e 
to take no legal action until I again conferred with you <jn 
Tuesday, March 18, 1941. This request was made by you 
because of family illness and for that reason I am glad 
to comply with it and to extend the terms of my last letter 
of March 11,1941 addressed to G. Howland Shaw, Esquirb, 
Assistant Secretary of State, until after my conference 
with you on Tuesday next. I thank you for the conference 
which we had this afternoon and enclose herewith a 
of a letter which I have just sent to Mr. Shaw. 

I again take this opportunity respectfully to demand 
formal and official answer to my two letters of March |4 
and March 11,1941 addressed to Mr. Shaw. 

Very truly yours, 

Ogden H. Hammond, Jr. j 
American Foreign Service Officer 



i 

i 
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78 Exhibit J 

1603 Connecticut Avenue, N. W. 

Washington, D. C. 

March 14, 1941 
G. Howland Shaw, Esquire 
Assistant Secretary of State 
Department of State 
Washington, D. C. 

Dear Mr. Shaw: 

Mr. Erhardt, Chief of Foreign Service Personnel, today 
at 3:15 P. M. in his office at the Department of State (where 
I attended at that time for a conference at his request), 
handed me your letter dated March 7, 1941, purporting to 
rate me as “unsatisfactory” “within the meaning of Sec¬ 
tion 33 of the Act of February 23, 1931”. From the con¬ 
text of the quotation following evidently you refer to sec¬ 
tion 23i of Title 22 of the United States Code. 

In accordance with your request this letter does hereby 
“acknowledge receipt thereof by return mail”. 

This is to serve notice upon you that the purported rat¬ 
ing of me as “unsatisfactory” is strictly illegal because 
the requirements of section 23h of Title 22 of the United 
States Code have not been met and, further, to serve notice 
upon you that I reserve my full legal rights in the prem¬ 
ises and I or my attorneys will be in communication with 
you later upon this matter. 

I hereby again respectfully demand an official answer 
to my previous two letters addressed to you of date March 
4 and March 11, 1941. 

Very truly yours, 

Ogden H. Hammond, Jr. 

American Foreign Service Officer. 
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Exhibit K 


Address Official Communications To 

The Secretary of State Department of State 

Washington, D. C. Washington 

(Seal) March 10,1941| 

Ogden H. Hammond, Jr., Esquire, 

American Foreign Service Officer, 

1603 Connecticut Avenue, N. W., 

Washington, D. C. 

Sir: | 

I have received your letter of March 5, 1941, and its en¬ 
closures. Without undertaking at this time to offer any 
special comment, I wish to state that the matter will bi 
given appropriate attention by myself and my associatesj. 

Sincerely yours, 

/s/ Cordell Hull j 


80 Exhibit L 

1603 Connecticut Avenue, N. Wi. 

Washington, D. 0. 
March 16, 194lj. 

Honorable Cordell Hull, 

Secretary of State, 

Wardman Park Hotel, 

Washington, D. C. 

Sir: 

i 

This will acknowledge receipt of your letter dated 
March 10, 1941 postmarked March 14, 1941, which, in turp, 
acknowledged receipt of my letter to you of March 5, 19411, 
and its enclosures. On March 11, 1941, I sent you a copy 
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of a letter of that date addressed to G. Howland Shaw, Esq., 
Assistant Secretary of State. I have received no reply 
other than your own although I have several times re¬ 
quested answers to my said letters of March 4, 1941 and 
March 11, 1941. 

On March 14, 1941, John G. Erhardt, Esq., Chief of 
Foreign Service Personnel, requested me to attend a con¬ 
ference with him in his office, •which I did at three o’clock 
on that afternoon. At the conclusion of that conference 
he suggested that I defer any legal proceedings until we 
had a further conference on Tuesday, March 18, 1941. On 
March 14,1941, Mr. Erhardt handed me three letters signed 
by Mr. Shaw which respectively, (1) purportedly placed me 
on probation, (although in a letter of reply to Mr. Shaw I 
pointed out this was done illegally because the require¬ 
ments of Section 23h of Title 22 of the United States Code 
had not been complied with), (2) extended my leave of 
absence through March 31,1941 (although I had at no time 
requested any such extension of leave of absence), and 
(3) assigned me upon the expiration of said extended 
leave of absence to Montreal as Vice Consul for my alleged 
probationary period. 

As I informed Mr. Erhardt it has always been, and it 
still is, my desire that this controversy may be disposed 
of by an amicable arrangement which will fully clear my 
record of the two false and vicious stories concerning me. 
Failing in that, it is my firm intention to take such legal 
proceedings as will fully protect and enforce my rights in 
that connection. In any event such proceedings to be ef¬ 
fective must be initiated before my transfer to Montreal 
becomes operative. 

81 My counsel inform me that since my complaint 

will request among other things a preliminary, as 
well as a final injunction, the latest date for service of 
papers will be March 18, 1941, to insure a determination 
of the application for such injunction prior to March 31st, 
the present effective date of my transfer. Therefore I 
hereby respectfully request that I be informed through 
Mr. Erhardt, or such other official as you may designate, 
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not later than 1:00 P. M. on Tuesday, March 18, 1941^ 
whether the Department desires an amicable adjustment 
without litigation, as otherwise I shall instruct my attorl- 
neys to institute action that afternoon. 

Please be assured that I do not desire to occasion yoi|i 
any personal embarrassment whatever in this matter, but 
in my opinion and in the opinion of my counsel, my legal 
rights wrould be imperilled unless I take appropriate action 
in the premises. 

Respectfully yours, 

Ogden H. Hammond, Jr. 

American Foreign Service Officer j 


82 Exhibit M 

1603 Connecticut Ave., N. W[ 
Washington, D. C. 

March 17, 1941 

G. Howland Shaw, Esquire 
Assistant Secretary of State 
Washington, D. C. 

Dear Mr. Shaw: 

After full consideration of the conference which I had 
with you and Mr. Erhardt this afternoon I find your pro^ 
posals entirely unsatisfactory and therefore I am instruct-! 
ing my attorneys to file suit against you and the otheil 
appropriate officials of the Department of State tomorrow] 
after one o’clock in the afternoon. 

Very truly yours, 

Ogden H. Hammond, Jr. 
American Foreign Service Officer 
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83 IN THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia 


Civil Action No. 10,611 


Ogden H. Hammond, Jr., 

Plaintiff, 


v. 


Cordell Hull, et al., 

Defendants. 


Motion for Temporary Restraining Order 
or Preliminary Injunction 

Filed March 18, 1941 

Now comes Ogden H. Hammond, Jr., plaintiff herein by 
his attorney and moves the Court to issue a temporary 
restraining order or a preliminary injunction against de¬ 
fendants as prayed in the accompanying verified complaint. 

Geo. W. Dalzell 
Attorney for Plaintiff. 


March 18, 1941. 


# * # # # 
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86 IN THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia 
— 

Civil Action No. 10,611 

I 

- - - 

I 

| 

Ogden H. Hammond, Jr., 

Plaintiff, 
v . 

i 

Cordell Hull, et al., 

Defendants. 

Motion to Strike and to Dismiss 

Filed March 24, 1941 

The defendants move the court to strike the complaint 
and for grounds say: 

1. The complaint is redundant, verbose, prolix, 
and confused. 

2. The complaint contains immaterial, imperti¬ 
nent, and scandalous matter and violates the Federal 
Rules of Civil Procedure. 

The defendants further move the court to dismiss the 
complaint and for grounds say: 

1. The court lacks jurisdiction over the subjeCt- 
matter of the complaint. 

2. The complaint fails to state a claim upon whikh 
relief can be granted. 

(s) Edward M. Curran 
Edward M. Curran, 
United States Attorney. 

i 

(s) John L. Laskey 
John L. Laskey, 

Assistant United States Attorney. 
Attorney for Defendants. 

• • • * # 
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87 IN THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia 


Civil Action No. 10,611 


Ogden H. Hammond, Jr., 


v. 


Plaintiff, 


Cordell Hull, Adolph A. Berle, Jr., Breckinridge Long, 
Dean Acheson, G. Howland Shaw, John G. Erhardt, 

Defendants . 


Affidavit of A. A. Berle, Jr. 

Filed March 25, 1941 

District of Columbia ss. 

A. A. Berle, Jr., being first duly sworn, deposes and 
states: 

1. That on March 5, 1938 he was duly appointed as 
Assistant Secretary of State, which position he has since 
continuously occupied. 

2. That on September 6,1939 he was designated a Mem¬ 
ber of the Board of Foreign Service Personnel, Depart¬ 
ment of State, which position he has since continuously 
occupied. 

3. That at a formal meeting of the Board of Foreign 
Service Personnel held on November 27, 1940, which the 
affiant attended, the said Board confirmed and approved 
an informal understanding had on November 16, 1940 be- 
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tween Mr. Breckinridge Long, Assistant Secretary of State 
and Chairman of the said Board, and Mr. Ogden Hammonii, 
Sr. to the effect that Ogden H. Hammond, Jr. he 

88 granted leave of absence and that final action on his 
case by the said Board be deferred pending the pos¬ 
sible submission by the said Ogden H. Hammond, Jr. <j>f 
his resignation from the Service. 

4. That at a meeting of the Board of Foreign Service 
Personnel held on February 26, 1941, which the affiant at¬ 
tended, Mr. G. Howland Shaw, Chief of the Division of 
Foreign Service Personnel, Department of State, re¬ 
ported to the said Board that the said Ogden H. Hammon<jl, 
Jr. had not submitted his resignation as anticipated, where¬ 
upon the said Board decided that the case of the saijd 
Ogden H. Hammond, Jr. should be prepared for submis¬ 
sion to it for formal action at its next meeting. 

5. That at a meeting of the Board of Foreign 
Personnel held on March 5, 1941, which the affiant at¬ 
tended, Mr. John G. Erhardt, Chief of the Division of For¬ 
eign Service Personnel, submitted to the said Board ja 
formal report in which there were reproduced excerpts 
from efficiency reports submitted to the Department pf 
State by the said Hammond’s supervising officers both ijn 
the field and in the Department of State; that said formal 
report contained no allegations, charges or references 
whatsoever to, or in relation to, reports of the alleged re¬ 
lations between one Lilly Stein and the said Hammond 
nor to reports regarding the latter’s alleged mimicry; 
and that in said formal report it was recommended tha)t 

the said Hammond’s efficiency rating be determined 

89 as unsatisfactory within the meaning of Section 3$ 
of the Act of February 23, 1931, that he be notified 

of that fact, and that if, within a reasonable time, he diji 
not show a distinct improvement, with indications that ^t 
would be permanent, he would be separated from the Ser¬ 
vice under the provisions of Section 33 of the said Act. 
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6. That at a meeting held on March 5, 1941, which the 
affiant attended, the said Board of Foreign Service Per¬ 
sonnel, after duly considering the said formal report of 
Mr. John G. Erhardt, and on the sole basis thereof, duly 
determined the efficiency rating of the said Hammond to 
be unsatisfactory within the meaning of Section 33 of the 
Act of February 23, 1931. 

7. That on March 7, 1941 the said Board of Foreign 
Service Personnel reported to the Secretary of State its 
determination that the efficiency rating of the said Ham¬ 
mond is unsatisfactory. 

8. That on March 7, 1941 the Secretary of State duly 
confirmed the determination bv the said Board of Foreign 
Service Personnel that the efficiency rating of the said 
Ogden H. Hammond, Jr., is unsatisfactory. 

(s) A. A. Beiile, Jr. 

A. A. Berle, Jr. 

Assistant Secretary of State 
and a Member of the Board 
of Foreign Service Person¬ 
nel. 

Subscribed and sworn to before me this 22d day of 
March, 1941. 

(s) Percy F. Allen 

(seal) Notary Public, District of Columbia 
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90 IN THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia 


Civil Action No. 10,611 

I 


Ogden H. Hammond, Jr., 

Plaintiff, 

T 

v. 

| 

Cordell Hull, Adolph A. Berle, Jr., Breckinridge Lonig, 
Dean Acheson, G. Howland Shaw, John G. Erhardt, 

Defendants. 


Affidavit of Breckinridge Long 

Filed March 25, 1941 

District of Columbia ss. 

i 

Breckinridge Long, being- first duly sworn, deposes aijd 
states: 

1. That on January 23, 1940 he was duly appointed 
Assistant Secretary of State, which position he has sinie 
continuously occupied. 

2. That on February 16,1940 he was designated a Mem¬ 
ber and Chairman of the Board of Foreign Service Per¬ 
sonnel, Department of State, which position he thereafter 
occupied continuously to March 3, 1941. 

3. That at a meeting of the Board of Foreign Service 
Personnel held on November 27, 1940, at which the affiant 
presided as Chairman, the said Board confirmed and aif- 
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proved an informal understanding* had on November 1G, 
1940 between the affiant and Mr. Ogden Hammond, 
91 Sr., to the effect that the latter’s son, Ogden H. 

Hammond, Jr., a Foreign Service officer of the 
United States, be granted leave of absence and that action 
by the said Board on the case of the said Ogden Ii. Ham¬ 
mond, Jr. be deferred pending the possible submission by 
the said Ogden H. Hammond, Jr., of his resignation from 
the Foreign Service of the United States. 

4. That at a meeting of the Board of Foreign Service 
Personnel held on February 26, 1941 at which the affiant 
presided as Chairman, Mr. G. Howland Shaw, Chief of the 
Division of Foreign Service Personnel, Department of 
State, reported to the said Board that the said Ogden H. 
Hammond, Jr. had not submitted his resignation as antici¬ 
pated, whereupon the said Board decided that the case of 
the said Ogden H. Hammond, Jr. should be prepared for 
submission to it for formal action at its next meeting. 

(s) Breckinridge Long 
Breckinridge Long 
Assistant Secretary of State 

Subscribed and sworn to before me this 24th day of 
March, 1941. 

(seal) 


(s) Norvelle H. Sannebeck 
Notary Public, District of Columbia 
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92 IN THE 

DISTRICT COURT OF THE UNITED STATES 
fob the District of Columbia 


Civil Action No. 10,611 


Ogden H. Hammond, Jr., 


vs. 




Cordell Hull, Adolph A. Berle, Jr., Breckinridge LoifG, 
Dean Acheson, G. Howland Shaw, John G. Erhardt, 

Defendants. 


Affidavit of Dean Acheson 

Filed March 25, 1941 

i 

District of Columbia, ss.: 

Dean Acheson, being- first duly sworn on oath, deposjes 
and says: 

1. That on February 1, 1941 he was duly appointod 
Assistant Secretary of State, which position he has since 
continuously occupied. 


2. That on February 1, 1941 he was designated as a 
Member of the Board of Foreign Service Personnel, De¬ 
partment of State, which position he has since continuously 
occupied. 

3. That at a meeting of the Board of Foreign Service 
Personnel held on February 26, 1941 which the affiant at¬ 
tended, Mr. G. Howland Shaw, Chief of the Division of 
Foreign Service Personnel, reported to the said Board tlijit 

j 

I 
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Ogden H. Hammond, Jr., a Foreign Service officer of the 
United States, had not submitted his resignation as 

93 anticipated, whereupon the said Board decided that 
the case of the said Hammond should be prepared 

for submission to the said Board for formal action at its 
next meeting. 

4. That at a meeting of the Board of Foreign Service 
Personnel held on March 5, 1941, which was attended by 
the affiant, Mr. John G. Erhardt, Chief of the Division of 
Foreign Service Personnel, submitted to the said Board a 
formal report in which there were reproduced excerpts from 
efficiency reports submitted to the Department of State by 
the said Hammond’s supervising officers both in the field 
and in the Department of State; that said formal report 
contained no allegations, charges, or references whatso¬ 
ever to, or in relation to, reports of the alleged relations 
between one Lilly Stein and the said Hammond nor to re¬ 
ports regarding the latter’s alleged mimicry; and that in 
said formal report it was recommended that the said Ham¬ 
mond’s efficiency rating be determined as unsatisfactory 
within the meaning of Section 33 of the Act of February 
23, 1931, that he be notified of that fact, and also notified 
that if, within a reasonable time, he did not show distinct 
improvement with indications that it would be permanent, 
he would be separated from the Service under the provi¬ 
sions of Section 33 of the said Act. 

5. That at the said meeting held on March 5, 1941 the 
said Board of Foreign Service Personnel, after duly con¬ 
sidering the said formal report of Mr. John G. Erhardt, and 
on the sole basis thereof, dulv determined the efficiency rat- 

ing of the said Hammond to be unsatisfactory within 

94 the meaning of Section 33 of the Act of February 
23,1931. 

6. That on March 7, 1941 the said Board of Foreign 
Service Personnel reported to the Secretary of State its 
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determination that the efficiency rating of the said Haih- 
mond is unsatisfactory. 


7. That on March 7, 1941 the Secretary of State duly 
confirmed the determination by the said Board of Foreign 
Service Personnel that the efficiency rating of the said 


Ogden H. Hammond, Jr., is 


Subscribed and sworn to 
day of March 1941. 


(seal) 


unsatisfactory. 

i 

(s) Dean Acheson 

Dean Acheson 
Assistant Secretary of Stale 
and member of the Board bf 
Foreign Service Personnel 

before me this twenty-fourth 

(s) Percy F. Allen 
Notary Public, D. jj. 
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95 IN THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia 


Civil Action No. 10,611 


Ogden H. Hammond, Jr., 


vs. 


Plaintiff , 


Cordell Hull, Adolph A. Berle, Jr., Breckinridge Long, 
Dean Acheson, G. Howland Shaw, John G. Erhardt, 

Defendants. 


Affidavit of G. Howland Shaw 

Filed March 25, 1941 

District of Columbia, ss.: 

G. Howland Shaw, being first duly sworn on oath, 
deposes and says: 

1. That on August 23, 1937 he was duly appointed 
Chief of the Division of Foreign Service Personnel, Depart¬ 
ment of State, which position he thereafter occupied con¬ 
tinuously until March 3, 1941. 

2. That on March 4, 1941 he was duly appointed As¬ 
sistant Secretary of State, which position he has since con¬ 
tinuously occupied. 

3. That by Departmental Order No. 922 of March 4, 
1941 he was charged with the supervision of the Division 
of Foreign Service Personnel, Department of State, which 
supervision he has since continuously exercised. 

4. By Departmental Order No. 924 of March 4, 1941 
he was designated member and Chairman of the 

96 Board of Foreign Service Personnel, which position 
he has since continuously occupied. 
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i 

5. That on November 8, 1940 the affiant orally in¬ 
formed Ogden H. Hammond, Jr., that after a careful t*e- 
view of the service records of the said Hammond asj a 
Foreign Service officer of the United States it was con¬ 
cluded that he was not well suited to the Service; tl]iat 
on the said date the affiant read to said Hammond certain 
extracts from efficiency reports submitted to the Depart¬ 
ment of State by the said Hammond’s supervising officers 
in the field and in the Department of State, respectively, 
which reports pointed out the said Hammond’s lack!of 
judgment; impulsiveness of action and decision, his ijm- 
willingness to handle routine work carefully, et cetera; tljiat 
on said date the affiant also informed the said Hammond 
that his case was then pending before the Board of For¬ 
eign Service Personnel of the Department of State for 
formal action; that on the said date the affiant further in¬ 
formed said Hammond that his case would be considered 
by the said Board with a view to determining whether }iis 
efficiency rating should be determined to be unsatisfac¬ 
tory; that on the said date the affiant further infornied 
the said Hammond that the latter was free to take sijch 
steps as he might deem advisable to set forth his side 
of the case. 

6. That at a formal meeting of the Board of Foreign 
Service Personnel held on November 27, 1940, which the 
affiant attended, the said Board confirmed and approved 

an informal understanding had on November jL6, 
97 1940 between Mr. Breckinridge Long, Assistant 

Secretary of State, and Mr. Ogden Hammond, S|r., 
to the effect that the said Ogden H. Hammond, Jr., be 
granted leave of absence and that final action on his c<jse 
by the said Board be deferred pending a possible submis¬ 
sion by the said Ogden H. Hammond, Jr., of his resigna¬ 
tion from the Service. 

7. That on February 17,1941 the affiant orally informed 
the said Ogden H. Hammond, Jr., that the reports regard¬ 
ing his alleged relations with one Lilly Stein and regarding 
his alleged mimicry had not and would not be taken iijto 
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consideration in the formal proceedings being had in his 
case before the Board of Foreign Service Personnel. 

8. That on February 20, 1941 the affiant orally in¬ 
formed the said Ogden H. Hammond, Jr., that his case 
would be considered by the Board of Foreign Service Per¬ 
sonnel at a meeting to be held on March 5, 1941. 

9. That at a meeting of the Board of Foreign Service 
Personnel held on February 26, 1941, which the affiant at¬ 
tended, the affiant reported to the said Board that the said 
Hammond had not submitted his resignation as antici¬ 
pated whereupon the said Board decided that the case of 
the said Hammond should be prepared for submission to 
it for formal action at its next meeting. 

10. That at a meeting of the Board of Foreign Service 
Personnel held on March 5,1941, which the affiant attended, 
Mr. John G. Erhardt, Chief of the Division of Foreign 

Service Personnel, submitted to the said Board a 
98 formal report in which there were reproduced ex¬ 
cerpts from efficiency reports submitted to the De¬ 
partment of State by the said Hammond’s supervising 
officers both in the field and in the Department of State; 
that said formal report contained no allegations, charges 
or references whatsoever to or in relation to reports of 
the alleged relations between one Lilly Stein and the said 
Hammond nor to reports regarding the latter’s alleged 
mimicry; and that in said formal report it was recom¬ 
mended that the said Hammond’s efficiencv ratine: be deter- 
mined as unsatisfactory within the meaning of Section 33 
of the Act of February 23, 1931, that he be notified of that 
fact, and also notified that if, within a reasonable time, he 
did not show distinct improvement, with indications that 
it would be permanent, he would be separated from the 
Service under the provisions of Section 33 of the said Act. 

11. That at the said meeting held on March 5, 1941 
the said Board of Foreign Service Personnel, after duly 
considering the said formal report of Mr. John G. Erhardt, 
and on the sole basis thereof, duly determined the efficiency 
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rating of the said Hammond to be unsatisfactory witliin 
the meaning of Section 33 of the Act of February 23, 1931. 

12. That on March 7, 1941 the said Board of Foreign 
Service Personnel reported to the Secretary of State its de¬ 
termination that the efficiency rating of the said Hammopd 
is unsatisfactory. 

13. That on March 7, 1941 the Secretary of State duly 
confirmed the determination by the said Board |of 

99 Foreign Service Personnel that the efficiency rating 
of the said Ogden H. Hammond, Jr., is unsatisfac¬ 
tory. 

i 

14. That by a communication dated March 7, 19rjll, 
which was personally delivered to the said Hammond by 
Mr. John G. Erhardt on March 14, 1941, the affiant, act¬ 
ing for the Secretary of State, formally notified the said 
Ogden II. Hammond, Jr., of the said determination that 
his efficiency rating is unsatisfactory, that he would be 
assigned as Vice Consul at Montreal and that after a rea¬ 
sonable period of service at that post his rating would be 
further considered in due conformity with the provisions 
of Section 33 of the Act of February 13, 1931. 

15. That by a communication dated March 7, 19^1, 
which was personally delivered to the said Ogden H. Ham¬ 
mond, Jr., by Mr. John G. Erhardt on March 14, 1941, the 
affiant, acting for the Secretary of State, advised the sajid 
Hammond of his assignment as Vice Consul at Montreal 
and instructed him to proceed to his new post upon the expi¬ 
ration of his leave of absence. 

(s) G. Howland Shaw 
G. Howland Shaw 
Assistant Secretary of State 
and Chairman of the Bodfd 
of Foreign Service Per¬ 
sonnel. 

Subscribed and sworn to before me this twenty-fourjth 
day of March, 1941. 

(s) Norvelle H. Sannebeck 
Notary Public, D. C. 

(seal) 
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100 IN THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia 


Civil Action No. 10,611 


Ogden H. Hammond, Jr., 


vs. 


Plaintiff, 


Cordell Hull, Adolph A. Berle, Jr., Breckinridge Long, 
Dean Acheson, G. Howland Shaw, John G. Erhardt, 

Defendants. 


Affidavit of Jolm G. Erhardt 

Filed March 25, 1941 

District of Columbia, ss. : 

John G. Erhardt, being first duly sworn on oath, de¬ 
poses and says: 

1. That at a meeting of the Board of Foreign Service 
Personnel held on March 5, 1941, the affiant, in his capa¬ 
city as Chief, Division of Foreign Service Personnel, De¬ 
partment of State, submitted to the said Board a formal 
report in which there were reproduced excerpts from ef¬ 
ficiency reports submitted to the Department of State by 
the supervising officers, both in the field and in the Depart¬ 
ment of State of Ogden H. Hammond, Jr., a Foreign Ser¬ 
vice officer; that said formal report contained no allega¬ 
tions, charges or references whatsoever to, or in relation 
to, reports of the alleged relations between one Lilly Stein 
and the said Hammond nor to reports regarding the lat¬ 
ter’s alleged mimicry; and that in said formal report the 
affiant recommended that the said Hammond’s efficiency 
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rating- be determined as unsatisfactory within the mean¬ 
ing of Section 33 of the Act of February 23, 19^1, 
101 that he be notified of that fact and also notified that 
if, within a reasonable time, he did not show distinjct 
improvement, with indications that it would be permja- 
nent, he would be separated from the Service under tjie 
provisions of Section 33 of the said act. 

2. That on March 14, 1941 the affiant personally deliv¬ 
ered to the said Ogden H. Hammond, Jr. the following com¬ 
munications : 

a. Letter dated March 7, 1941 and signed by ]\l[r. 
G. Howland Shaw, Assistant Secretary of State, 
formally notifying the said Hammond of a determi¬ 
nation that his efficiency rating is unsatisfactor}', 
that he would be assigned as Vice Consul at Mon¬ 
treal, and that after a reasonable period of service 
at that post his rating would be further considered 
in due conformity with the provisions of Section $3 
of the Act of February 23, 1931. 

b. Letter dated March 7, 1941 and signed by M|r. 
G. Howland Shaw, Assistant Secretary of State, ad¬ 
vising the said Hammond of his assignment as Vice 
Consul at Montreal and instructing him to proceed 
to his new post upon the expiration of his leave of 
absence, and 

c. Letter dated March 14, 1941 and signed ijv 
Mr. G. Howland Shaw, Assistant Secretary of Statb, 
granting the said Hammond annual leave of absence 
with salary from March 16, 1941 to March 31, 194[L, 
inclusive. 

(s) John G. Erhardt 
John G. Erhardt 

Chief, Division of 
Foreign Service Personnel 


Subscribed and sworn to before me this 22nd day of 
March, 1941. 

(s) Norvelle H. Sannebeck ! 
(seal) Notary Public, D. C. 
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102 IN THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia 


Civil Action No. 10,611 


Ogden H. Hammond, Jr., 1603 Connecticut Ave., 
Washington, D. C., 


Plaintiff , 


v. 


Cordell Hull, Adolph A. Berle, Jr., Breckinridge Long, 
Dean Acheson, G. Howland Shaw, and John G. 
Erhardt, 

Defendants. 


Decision 
Filed March 29, 1941 

While the Court finds that the complaint is redundant 
and prolix, and hence the motion to strike might be sus¬ 
tained, nevertheless the Court will not base its decision on 
that ground. 

The Court sustains the motion to dismiss the complaint, 
first, because the suit is prematurely brought and, second, 
because admitting all the facts alleged in the complaint 
to be true, nevertheless they do not constitute a cause of 
action for the relief prayed by the plaintiff. The repeated 
allegation of conspiracy, fraud and malice in the complaint 
are conclusions and are not supported by the facts alleged. 

The Court overrules the plaintiff’s motion for tem¬ 
porary restraining order or preliminary injunction after 
giving due consideration to all the allegations of fact in 
the plaintiff’s complaint and exhibits and affidavits at¬ 
tached thereto, and after giving due consideration to the 
affidavits filed on behalf of the defendants. No charge 
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was filed by or before the Board of Foreign Service Per¬ 
sonnel against the plaintiff that adversely affected his effi¬ 
ciency rating or his value in the service or otherwise and 
hence there was no reason or right for the plaintiff hav¬ 
ing an opportunity to reply under the provisions of Sec¬ 
tion 23(h) of Title 22, U. S. Code. The only formal or 
official action thus far taken by the Board of Foreign Ser¬ 
vice Personnel was on March 5, 1941, when the efficienev 
rating of the plaintiff was determined to be unsatisfactory, 
and on March 7, 1941, when this determination was Re¬ 
ported to the Secretary of State who confirmed the above 
mentioned determination of the Board of Foreign Service 
Personnel. The above determination of the Board and con¬ 
firmation of the Secretary of State were communicated to 
the plaintiff on March 14, 1941, and the plaintiff was noti¬ 
fied that he would be assigned Vice Consul at Montreal, 
beginning April 1, 1941, and that after a reasonable peribd 
of service at that post his rating would be further con¬ 
sidered in due conformity with the provisions of Section 
23 of Title 22 of the U. S. Code. This reasonable, or pro¬ 
bationary, period has not yet begun to run. Should the 
rating of the plaintiff continue to be found unsatisfactory 
after such reasonable period and such finding by the boaRd 
be confirmed by the Secretary of State after a hearing 
accorded the plaintiff, then, and only then, could the plain¬ 
tiff be separated from the service. This procedure in ac¬ 
cordance with Section 23(i) of Title 22 of the U. S. Codfc, 
affords the plaintiff the opportunity for a hearinjg 
103 before his separation from the service. The plain¬ 
tiff has not yet exhausted his administrative reme¬ 
dies. 

The Court under the present circumstances of this ca^e 
is powerless to act while the administrative procedure pro¬ 
vided by law is still in course of application and has not 
yet been finally determined. 

Daniel W. O’Donoghue j 

Justice 


March 29, 1941. 
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104 IN THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia 


Civil Action No. 10,611 


Ogden H. Hammond, Jr., 

Plaintiff, 


v. 

Cordell Hull, et al., 

Defendants. 


Plaintiff's Objection to Defendants' Find¬ 
ings of Fact and Conclusions of Law; Plaintiff's 
Request for a Finding or Conclusion. 

Filed March 31, 1941 

1. Plaintiff hereby objects to Findings of Fact Nos. 1 
to 3 inclusive, and Conclusions of Law Nos. 1 to 3 inclusive, 
submitted herein March 31,1941. 

2. Plaintiff hereby requests the following finding or 
conclusion: 

The allegations of plaintiff's verified complaint are 
undenied by defendants or by any of them. 

George W. Dalzell 
Attorney for Plaintiff. 
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105 IN THE 

DISTRICT COURT OF THE UNITED STATES 

| 

for the District of Columbia 


Civil Action No. 10,611 

i 

— 

Ogden H. Hammond, Jr., 

Plaintiff , 
v. 

Cordell Hull, et al., 

Defendants. 

\ 

i 

- I 

! 

Findings of Fact and Conclusions of Law 

Filed March 31, 1941 | 

! 

The Court makes the following findings of fact: 

i 

1. No charge was filed by or before the Board of Forf- 
eign Service Personnel against the plaintiff that adversely 
affected his efficiency rating or his value in the service or 

otherwise. ! 

| 

2. The only formal or official action thus far taken by 
the Board of Foreign Service Personnel was on March 5j 
1941, when the efficiency rating of the plaintiff was deter¬ 
mined to be unsatisfactory, and on March 7,1941, when this! 
determination was reported to the Secretary of State, whoj 
confirmed the said finding. 

3. This determination and confirmation were communi-j 
cated to the plaintiff on March 14, 1941, and plaintiff wasj 
notified that he would be assigned as Vice-Consul at Mont-i 
real, beginning April 1, 1941, and that after a reasonable 
period of service at that post, his rating would be further | 
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considered, in due conformity with the provisions of Sec¬ 
tion 23 of Title 22 of the United States Code. 

The Court makes the following conclusions of law: 

1. The complaint fails to state a cause of action, since 
it reveals that the suit is prematurely brought and plain¬ 
tiff has not exhausted his administrative remedies. 

2. The allegations of conspiracy, fraud, and malice are 
mere conclusions, and are not supported by the facts alleged 

in the complaint. 

106 3. There has been no showing sufficient to take 

the subject-matter of this complaint out of the admin¬ 
istrative field and into the judicial orbit. 

Daniel W. O’Donoghue 

Justice. 


March 31,1941. 



DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia 


Civil Action No. 10,611 


i 

! 

I 


Ogden H. Hammond, Jr., 

Plaintiff, 


v. 


Cordell Hull, et at., 

Defendants. 


i 

j 

Judgment Dismissing Complaint 

Filed March 31, 1941 


This cause came on to be heard at this term, and there¬ 
upon, and in consideration thereof, it is, by the Court, tjhis 
31st day of March 1941, 

Ordered, That the plaintiff’s motion for temporary jre- 
straining order or preliminary injunction be, and the same 
hereby is denied; and it is further 


Ordered, That the defendant’s motion to dismiss the 
complaint be, and the same hereby is granted, and the 
complaint herein is dismissed. 

Daniel W. O’Donoghu^: 

Justice. 

| 

No objection as to form. 

Geo. W. Dalzell 
Attorney for Plaintiff. 
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109 IN THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia 


Civil Action No. 10,611 


Ogden H. Hammond, Jr., 


v. 


Plaintiff, 


Cordell Hull, Adolph A. Berle, Jr., Breckinridge Long, 
Dean Acheson, G. Howland Shaw, and John G. 
Erhardt, 

Defendants. 


Notice of Appeal to tlie United States Court 
of Appeals for tlie District of Columbia 

Filed April 1, 1941 

Notice is hereby given that Ogden H. Hammond, Jr., 
plaintiff above named, hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
final judgment dismissing the complaint entered in this 
action on March 31, 1941. 

Geo. W. Dalzell, 

Attorney for Appellant, 

Ogden II. Ilammond, Jr., 
Address: 1653 Pennsylvania Avc., N. W., 

Washington, D. C. 


DISTBICT COUET OF THE UNITED STATES j 

FOB THE DlSTBICT OF COLUMBIA 

I 

I 


Civil Action No. 10,611 

— 1 1 

i 


Ogden H. Hammond, Jr., 


Plaintiff, 


v. 

Cordell Hull, Adolph A. Berle, Jr., Breckinridge Lo^g, 
Dean Acheson, G. Howland Shaw, and John G. 
Erhardt, 

Defendants. 


<< 


Plaintiff-Appellant’s Designation for 
Record on Appeal 

Filed April 1, 1941 

The clerk will please prepare a transcript of the record 
herein as follows: 

March 18, 1941, Complaint, with all exhibits, i 

19, “ Plaintiff’s motion for temporary restrain¬ 

ing' order or preliminary injunction, ahd 
notice, 

24, “ Memorandum in reply to motion for 

temporary restraining order, etc. {pot 
printed), 

24, “ Defendants’ motion to strike and to dts- 

. 

miss, 

Affidavits of defendants, 

Opinion of the court, 


u 


< < 


l 4 


i 4 


u 


25, 

29, 

31, 


u 


ll 


u 


Plaintiff’s objections to proposed findings, 


T 
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March 31, 1941 Findings of fact and conclusions of law, 
“ 31, “ Judgment, 

“ 31, “ Order denying stay ( not printed), 

April 1, “ Notice of appeal, 

“ 1, “ This designation. 

Geo. W. Dalzell, 
Attorney for Plaintiff. 

No counter designation. 

John L. Laskey, 

Assistant United States Attorney 
for the District of Columbia, 

Attorney for Defendants. 



Applicable Statutes and Regulations 
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Appendix B 


I. The Statutes Involved—Title 22 of the United Stales 
Code: j 

Sec. 23f. Board of Foreign Service Personnel for For¬ 
eign Service; establishment; duties; recommendation of 
promotions; composition. There shall be in the Depart¬ 
ment of State a Board of Foreign Service Personnel for 
the Foreign Service, whose duty it shall be to recommend 
promotions in the Foreign Service and to furnish the Sec¬ 
retary of State with lists of Foreign Service officers wjho 
have demonstrated special capacity for promotion to tjhe 
grade of minister. The board shall be composed of hot 
more than three Assistant Secretaries of State, one of whpm 
shall be the Assistant Secretary of State having supervi¬ 
sion over the Division of Foreign Service Personnel, wjho 
shall be chairman. The Chief of the Division of Foreign 
Service Personnel and one other member of the division 
may attend the meetings of the board and one of thdm 
shall act as secretary, but they shall not be entitled to vpte 
in its proceedings. (May 24, 1924, c. 182, as amended Feb. 
23, 1931, c. 276, Sec. 31, 46 Stat. 1214.) 

Sec. 23g. Division of Foreign Service Personnel; As¬ 
signment of Foreign Service Officers for duty in Divisidn; 
effect of assignment on eligibility for promotion; nature 


of dutv. No Foreign Service officer below class I shall 


be 


assigned for dutv in the Division of Foreign Service Pbr- 


bn 


sonnel. Foreign Service officers assigned to the divisi 
shall not be eligible for recommendation by the Board |of 
Foreign Service Personnel for promotion to the grade iof 
minister or ambassador during the period of such assign¬ 
ment or for three years thereafter, nor shall such officers 
be given any authority except of a purely advisory char¬ 
acter, over promotions, demotions, transfers, or separa¬ 
tions from the service of Foreign Service officers. (May 
24, 1924, c. 182, as amended Feb. 23, 1931, c. 276, Sec. 31, 
46 Stat. 1214.) 
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Sec. 23h. Same; duties; custodian of information 
affecting Foreign Service officers; efficiency ratings; 
recommendations for promotion; confidential character 
of correspondence and records. 

The Division of Foreign Service Personnel shall 
assemble, record, and be the custodian of all available 
information in regard to the character, ability, conduct, 
quality of work, industry, experience, dependability and 
general availability of Foreign Service officers, including 
reports of inspecting officers and efficiency reports of 
supervising officers. All such information shall be ap¬ 
praised at least once in two years, and the result of such 
appraisal expressed in terms of excellent, very good, sat¬ 
isfactory, or unsatisfactory, accompanied by a concise 
statement of the considerations upon which they are based, 
shall be entered upon records to be known as the effi¬ 
ciency records of the officers, and shall constitute their 
efficiency ratings for the period. No charges against an 
officer that would adversely affect his efficiency rating or 
his value to the service, if true, shall be taken into con¬ 
sideration in determining his efficiency rating except after 
the officer shall have had opportunity to reply thereto. The 
Assistant Secretary of State supervising the Division of 
Foreign Service Personnel shall be responsible for the 
keeping of accurate and impartial efficiency records of 
Foreign Service officers and shall take all measures nec¬ 
essary to ensure their accuracy and impartiality. Not later 
than November 1 at least every two years, the Division of 
Foreign Service Personnel shall, under the supervision of 
the Assistant Secretary of State, prepare a list in which 
all Foreign Service officers shall be graded in accordance 
with their relative efficiency and value to the service. In 
this list officers shall be graded as excellent, very good, 
satisfactory, or unsatisfactory with such further sub¬ 
classification as may be found necessary. All officers rated 
satisfactory or above shall be eligible for promotion in the 
order of merit to the minimum salary of the next higher 
class. This list shall not become effective in so far as it 
affects promotion until it has been considered by the Board 
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of Foreign Service Personnel hereinbefore provided for 
and approved by the Secretary of State: Provided, Tpat 
this list shall not be changed before the next succeeding list 
of ratings is approved except in case of extraordinary or 
conspicuously meritorious service or serious misconduct 
and any change for such reasons shall be made only aijter 
consideration by the Board of Foreign Service Person|nel 
and approval by the Secretary of State, and the reasons for 
such change when made shall be inscribed upon the Effi¬ 
ciency records of the officers affected. From this listj of 
all Foreign Service officers recommendations for proijno- 
tion shall be made in the order of their ascertained nwjsrit 
within classes. Recommendations shall also be made,! in 
order of merit, as shown by ratings in the examinations 
for appointment to the unclassified grade, with comnjiis- 
sions also as diplomatic secretaries and vice consuls, of 
those who have successfully passed the examinations. !A11 
such recommendations shall be submitted to the Secretary 
of State for his consideration and if he shall approve, for 
transmission to the President. 

The correspondence and records of the Division of For¬ 
eign Service Personnel shall be confidential except to the 
President, the Secretary of State, the members of the Board 
of Foreign Service Personnel, the Assistant Secretary] of 
State supervising the division, and such of its employees 
as may be assigned to work on such correspondence and 
records. (May 24, 1924, c. 182, as amended Feb. 23, 1931, 
c. 276, Sec. 32, 46 Stat. 1214.) 

Sec. 23i. Separation of Foreign Service officers fijom 
Foreign Service; grounds, retirement pay; annuities $nd 
bonuses. 

The President is herebv authorized to establish I bv 
Executive order, regulations providing for the separation 
of Foreign Service officers from the Foreign Service,! in 
accordance with the conditions hereinafter prescribed. Any 
Foreign Service officer so separated from the Foreign Ser¬ 
vice shall be retired from the Service, after a hearing! bv 

i 

i 

i 
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the Secretary of State, upon an annuity equal to 25 per 
centum of liis salary at the time of retirement, in the case 
of an officer over forty-five years of age, or in the case of 
an officer under forty-five years of age with a bonus of 
one year’s salary at the time of his retirement, either 
annuity or one year’s salary to be payable out of the 
Foreign Service retirement and disability fund and except 
as herein provided, subject to the same provisions and limi¬ 
tations as other annuities payable out of such fund; but no 
return of contributions shall be made under paragraph 
(1) of section 21 of this title in the case of any Foreign 
Service officer retired under the provisions of this sec¬ 
tion: Provided , however, That any officer entitled to the 
bonus of one year’s salary will receive in lieu of such bonus 
the amount of his contributions and interest under para¬ 
graph (1) of section 21 of this title if such amount exceeds 
one year’s salary. Whenever it is determined that the effi- 
cioncv rating of an officer is unsatisfactory, therebv mean- 
ing below the standard required for the service, and such 
determination has been confirmed by the Secretary of State, 
the officer shall be notified thereof, and if, after a reason¬ 
able period to be determined by the circumstances in each 
particular case, the rating of such officer continues to be 
found unsatisfactory and such finding is confirmed bv the 
Secretary of State after a hearing accorded the officer, such 
officer shall be separated from the service with the annuity 
or bonus provided in this section, but no officer so sepa¬ 
rated from the service shall receive the said annuity or 
bonus unless at the time of separation he shall have served 
at least fifteen years. He shall, however, if he has not 
served at least fifteen years, have returned to him the full 
sum of his contributions to the annuity fund, with interest 
thereon at 4 per centum compounded annually, except as 
provided in paragraph (c) of section 4 of this Act. The 
benefits of this section, except, at the option of the Secre¬ 
tary of State, the return of an officer’s contributions to 
the annuity fund, shall not be given to Foreign Service 
officers separated from the Foreign Service on account of 
malfeasance in office. (May 24, 1924, c. 182, as amended 
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Feb. 23, 1931, c. 276, Sec. 33, 46 Stat. 1215; Apr. 24, 1939, 
c. 84, Sec. 4, 53 Stat. 588.) 

II. Regulations Involved—Taken from “The Code of 
Federal Regulations of the United States of America” 
(June 1, 1938)—Title 22, Foreign Relations: 

Section 76.1. Definition. “Foreign Service officerj” 
shall be deemed to denote permanent officers of the Foreigtn 
Service below the grade of minister. 

# * * * • 


Section 76.3. Examination for the Foreign Service. 
There is hereby constituted a board of examiners, whidh 
shall conduct examinations to determine the eligibility bf 
the candidates for the Foreign Service, composed as fol¬ 
lows : Three Assistant Secretaries of State to be designated 
by the Secretary of State, the Chief of the Division of For¬ 
eign Service Personnel, and the Chief Examiner of tl|e 
Civil Service Commission. Members of the board of exam¬ 
iners may, when necessary, designate other persons to serye 
for them on the board. The following rules are established 
for the conduct of examinations: 

(a) It shall be the duty of the board of examinees 
to formulate rules for and hold examinations of appli¬ 
cants for commission to the Foreign Service and to de¬ 
termine from among the persons designated by the 
President for examination those who are fitted for ap¬ 
pointment. 

• • * « * 

(c) The examinations shall be both written aAd 
oral, * * * 


(f) No one shall be certified as eligible for appoint¬ 
ment who 


(1) Is under 21 or over 35 years of age 


# • ' * 
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(2) Has not been a citizen of the United States 
for at least 15 years before the date of certification; 

(3) Is not of good character and habits; 

(4) Is not physically, mentally, and tempera¬ 
mentally qualified for the proper performance of 
the duties of the Foreign Service; 

(5) Has not been specially designated by the 
President to take the prescribed examinations to 
determine eligibility for appointment. 

(g) Upon the conclusion of the examinations, the 
names of the candidates who shall have attained upon 
the whole examination the required rating will be certi¬ 
fied by the board to the Secretary of State as eligible 
for appointment. 

***** 

(k) New appointments to the service shall be to 
the grade of Foreign Service officer, unclassified, and 
no promotions to a higher grade shall be made except 
in conformity with law and regulations with respect 
thereto (§§76.2, 76.6, 76.7). This provision does not 
apply to reinstatements or transfers from the Depart¬ 
ment of State under Section 12 of the Act of February 
23, 1931. 

Section 76.6. [Among the duties of the Board of For¬ 
eign Service Personnel is the following:] 

(f) To consider controversies and delinquencies 
among the service personnel and to recommend to the 
Secretary of State appropriate disciplinary action 
where required. 

(g) To determine, for submission to the Secretary 
of State after considering recommendations of the Divi¬ 
sion of Foreign Service Personnel, that the efficiency 
rating of an officer is unsatisfactory, thereby meaning 
below the standard required for the service, in order 
that the Secretary of State may take appropriate ac- 
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tion with respect to the separation from the Foreign 
Service of such unsatisfactory officers in accorddnce 
with law (see <§>§ 76.9, 78.45). * * * 

The members of the board, individually and collec¬ 
tively, shall have authority to examine all records and c.ata 
of the Division of Foreign Service Personnel. (Sec. j 32, 
46 Stat. 1214; 22 U. S. C. 23h.) 

All action taken by the board shall be strictly nonpar¬ 
tisan and based exclusively upon the records and ratijngs 
of efficiency of the officers concerned. 

The proceedings of the board shall be strictly confiden¬ 
tial, but the chairman shall, within a reasonable time pfior 
to meetings of the board for considering and submitting to 
the Secretary of State the rating lists from which promo¬ 
tions will be made in accordance with Section 32 of the Act 
of February 23,1931 (46 Stat. 1214; 22 U. S. C. 23h), inyite 
the Chairman of the Senate Committee on Foreign Rjela- 
tions and the Chairman of the House Committee on Forejign 
Affairs, or some committee member designated by |the 
chairman, to sit with the board through its deliberations 
without, however, participating in its decisions. 


Section 76.8. Foreign Service officers’ training school. 
There is hereby established in the Department of Sta^e a 
Foreign Service officers’ training school for the instruction 
of new appointees. 

The Foreign Service officers’ training school shall be 
under the direction of a board composed of the following 
members, to wit: The Assistant Secretaries of State com¬ 
posing the Board of Foreign Service Personnel, one Pj'or- 
eign Service officer assigned for duty in the Divisioi^ of 
Foreign Service Personnel, and the director of the Foreign 
Service officers’ training school. The board will act inj all 
matters with the approval of the Secretary of State. 

The director of the school shall be selected by the other 
members of the school board from among the officers of !the 
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Foreign Service, with the approval of the Secretary of 
State. 

Instructors shall be selected from among the qualified 
officers of the Department of State, the Foreign Service, 
other executive departments of the Government, and any 
available sources, in the discretion of the school board. 

The term of instruction in the Foreign Service officers’ 
training school shall be considered a period of probation 
during which the new appointees are to be judged as to 
their qualifications for advancement and assignment to 
duty. At the end of the term, recommendations shall be 
made to the Secretary of State by the Board of Foreign 
Service Personnel for the dismissal of any who may have 
failed to meet the required standard of the service. 

The Secretary of State is authorized to prescribe rules 
and regulations for the governance of the Foreign Service 
officers’ training school. 

Section 76.9. Separation from the service. Whenever 
it is determined that the efficiency rating of an officer is un¬ 
satisfactory, thereby meaning below the standards required 
for the service, and such determination has been confirmed 
by the Secretary of State after notice and hearing as pro¬ 
vided by law , such officer shall be separated from the ser¬ 
vice in accordance with the provisions of § 78.45. 

• • • • # 

Section 78.45. Involuntary separation from service. 
The Secretary of State is hereby authorized to promulgate 
rules of procedure for the separation of Foreign Service 
officers from the Foreign Service, in accordance with the 
conditions hereinafter prescribed, and also to take all meas¬ 
ures necessary to insure equitable administration thereof, 
in conformity with the purposes of section 33 of the Act 
of February 23,1931. Foreign Service officers so separated 
from the Foreign Service shall be retired from the service, 
after a hearing by the Secretary of State, upon an an¬ 
nuity * * *. * * * Whenever it is determined that 

the efficiency rating of an officer is unsatisfactorv, therebv 



107 


i 

meaning below the standard required for the service, and 
such determination has been confirmed by the Secretary of 
State, the officer shall be notified thereof; and if, aftep a 
reasonable period to be determined by the circumstanced in 
each particular case, the rating of such officer continued to 
be found unsatisfactory and such finding is confirmed!by 
the Secretary of State after a hearing accorded the officer, 
such officer shall be separated from the service with the 
annuity or bonus provided in this section * * *. * * * 

[Since the above regulations the only further regula¬ 
tions promulgated on these points by either the President 
or the Secretary of State are contained in the Executive 
Order of April 20, 1940, 5 Federal Register 1461-1464 in¬ 
clusive, for April 20, 1940. The only applicable provision 
as to separations from the Service is the following:] 

1-28. Involuntary separation f rom Service. A For¬ 
eign Service Officer may be separated from the For¬ 
eign Service in accordance with the provisions of Sec¬ 
tion 33 of the Act of February 23, 1931, 46 Stat. 12jl5, 
as amended by Section 4 of the Act of April 24, 19|39, 
53 Stat. 5S8 (22 U. S. C., Supp. V, Sec. 23i), and such 
administrative rules and regulations not inconsistent 
therewith as may be prescribed by the Secretary j of 
State. 

[According to official information conveyed by the ofijice 
of the Secretary of State to the Director of the Federal 
Register no such administrative rules and regulations halve 
ever been promulgated by the Secretary of State. 

It may be pointed out that under 1-5(d) of the sajne 
Executive Order, there is the following provision:] 

(d) Probationary Period of New Appointees to the 
Classified Foreign Service . New appointees to the 
classified Foreign Service of the United States sh^ll 
serve, at such time and for such duration as the Sec¬ 
retary of State may determine, a period of probation 
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in the Foreign Service Officers ’ Training School herein 
established. 

[This provision plaintiff fully complied with and passed 
out of his probationary status in June, 1940, and was pro¬ 
moted further in the Foreign Service on August 1, 1940 
(Appellant’s App. 3).] 

[Under date of July 5, 1939, by Executive Order the 
President added the following provisions to the regula¬ 
tions making leave of absence a matter of right subject 
to regulations to be promulgated by the Secretary of State, 
which regulations have never yet been promulgated:] 

IV-11 

Leaves of absence; Officers and employees of the 
Foreign Service may avail themselves of statutory 
leave subject to regulations prescribed by the Secre¬ 
tary of State governing the granting of such leave. 
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In the United States Court of Appea 
for the District of Columbia 

April Term, 1941 


No. 7871 

Ogden H. Hammond, Jr., appellant 


v. 


Cordell Hull, Adolph A. Berle, Jr., Breckinridge Long, 

ET AL., APPELLEES 

7 I 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 

This action arises on appeal from a judgment of the lower 
court denying appellant’s motion for a temporary restraining 
order or preliminary injunction and granting the appellees’ 
motion to dismiss the complaint. By the complaint th^ ap¬ 
pellant complained of his treatment as a foreign service officer 
by the Board of Foreign Service Personnel of the Department 
of State, and by the appellees as officials of the Department of 
State. From the complaint and the exhibits annexed thereto, 
it appears that pursuant to Sections 32 and 33 of the Abt of 
February 23, 1931, 46 Stat. 1214, 1215; 22 U. S. C. 23 (h) and 
23 (i), appellant’s efficiency rating was determined to be un- 
1 satisfactory, and appellant was assigned to duty as Vice- 

Consul at Montreal for a reasonable period of service [in a 
probationary status (Exhibits g and h to complaint, appel¬ 
lant’s app. 64 and 66). Affidavits were filed in support of 
* and in opposition to appellant’s motion for temporary re- 

^ straining order or preliminary injunction and, in denying the 

(i) 


I 
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said motion, the lower court, in accordance with the pro¬ 
visions of Rule 52 (a) of the Federal Rules of Civil Procedure, 
set forth its findings of fact and conclusions of law constitut¬ 
ing the grounds of its action (appellant’s app. 91). On the 
ground that the suit was premature, that appellant had not 
exhausted his administrative remedies, and that the subject 
matter of the complaint was administrative rather than ju¬ 
dicial, the lower court overruled appellant’s motion for a 
temporary restraining order or a preliminary injunction and 
sustained appellee’s motion to dismiss the complaint. 

SUMMARY OF ARGUMENT 

Insofar as the appellant complains of the action of of¬ 
ficials of the Department of State in determining his effi¬ 
ciency rating, the Court is without jurisdiction of the subject 
matter of the complaint, since the courts have no general 
supervisory power over the proceedings and actions of the 
various administrative departments of the government; fur¬ 
thermore, the appointment, control, and dismissal of officers 
of the United States is an administrative matter within the 
executive branch of the government and with which the 
judiciary is not concerned. 

Insofar as the appellant seeks to complain of treatment 
which he supposes that he will receive, rather than that which 
he has received, the complaint is anticipatory and states no 
cause of action which the Court could possibly resolve. 

The provisions of Sections 31 to 33 of the Act of February 
23, 1931, 46 Stat. 1214, 22 U. S. C, §§ 23f to 23i, do not 
require that a foreign service officer be given a hearing prior 
to receiving a rating of unsatisfactory. A rating of unsatis¬ 
factory may result from either one of two procedures. One, 
it may result from a review of his service record, including 
efficiency reports, et cetera. Second, it may be made as a 
result of charges preferred against him. In the event that 
the efficiency rating of unsatisfactory is the result of a review 
of the service record, it is not required that the officer involved 
be given any hearing until after the completion of the pro¬ 
bationary period of service and the continuation of the rating 
of unsatisfactory after a further review of his record. It, 
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therefore, appears from the complaint and its exhibits that 
the procedure in appellant’s case has been in strict accordance 
with the applicable statutory provisions. 

In any event appellant is not entitled to relief sincje it 
affirmatively appears from the complaint that he has not ex¬ 
hausted his administrative remedies. The procedure outlined 
by the statute in question is, that after a determination that 
an officer’s rating is unsatisfactory, which determinatiojn is 
confirmed by the Secretary, the officer shall be placed cj>n a 
probationary status and after the expiration of a reasonable 
period his case shall be reviewed. If, on this review, his racing 
continues to be unsatisfactory, he then becomes entitled to 
have this determination confirmed by the Secretary of State 
after a hearing. From the complaint and exhibits, it appears 
that appellant’s case is still in the initial stages of the pre¬ 
scribed administrative procedure. 

ARGUMENT 

1. The Court is without jurisdiction of the subject matter 

of the complaint 

In his brief appellant claims that he has a vested right to 
his position in the State Department (appellant’s brief] 24 
and 25). Appellees submit that he has no such right inher¬ 
ently. On the contrary, the law is that the right to work at 
a particular employment in a government office must be shown 
to have become vested by law in the person asserting it, p,nd 
cannot be predicated on any judicial concept concerning man’s 
natural or inherent right to work. 

Love v. United States, 108 F. (2d) 43 (C. C. A. 8). 

Appellant’s rights, therefore, are derived solely from |the 
applicable provisions of the acts of Congress providing regu¬ 
lations for the employment and dismissal of foreign-seryice 
officers. In dealing with this matter, Congress was concerned 
with matters of administration. It provided an administrative 
remedy, and it is significant that it made no provision j for 
appeal to the courts. It has been frequently held that the 
matter of employment, supervision, and discharge of personnel 
is an administrative matter for the executive branch of jthe 
government, with which the judiciary is not concerned. ! In 
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the case of Keim v. United States, 177 U. S. 290, 44 L. ed. 774, 
it appeared that the petitioner had appealed to the courts 
from the action of the head of the Department of the Interior 
in discharging him. The court, in denying the right of peti¬ 
tioner, said at page 293 of the opinion: 

The appointment to an official position in the Govern¬ 
ment, even if it be simply a clerical position, is not a 
mere ministerial act, but one involving the exercise of 
judgment. The appointing power must determine the 
fitness of the applicant; whether or not he is the proper 
one to discharge the duties of the position. Therefore, 
it is one of those acts over which the courts have no 
general supervising power. 

Further on in the opinion the court said: 

Nowhere in the statutory provisions is there anything 
to indicate that the duty of passing, in the first in¬ 
stance, upon the qualifications of the applicants, or, 
later, upon the competency or efficiency of those who 
have been tested in the service, was taken away from 
the administrative officers and transferred to the courts. 
Indeed, it may well be doubted whether that is a duty 
which is strictly judicial in its nature. It would seem 
strange that one having passed a Civil Service exam¬ 
ination could challenge a rating made by the Commis¬ 
sion, and ask the courts to review such rating; thus 
transferring from the Commission, charged with the 
duty of examination, to the courts a function which is, 
at least, more administrative than judicial; and if 
courts should not be called upon to supervise the results 
of a Civil Service examination equally inappropriate 
would be an investigation into the actual work done 
by the various clerks, a comparison of one with an¬ 
other as to competency, attention to duty, etc. These 
are matters peculiarly within the province of those who 
are in charge of and superintending the Departments, 
and until Congress by some special and direct legisla¬ 
tion makes provision to the contrary, we are clear that 
they must be settled by those administrative officers. 
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There is nothing in the statutes on which the appellant re¬ 
lies which transfers from the Department of State to the 
courts the duty and power of supervising and rating employees 
of the department. Certainly, as the Supreme Court has said, 
this is a matter more administrative than judicial, and tintil 
Congress, by direct legislation, places the matter within the 
discretion of the courts, it is clear that the question must be 
settled by those administrative officers to whom Congress has 
intrusted the burden. 

Longfellow v. Gndger, 57 App. D. C. 50, 16 F. (2d) 653, 
Levine v. Farley, 70 App. D. C. 381, 107 F. (2d) 186. 

U. S. ex rel. Crow v. Mitchell, 67 App. D. C. 61, 89 F. |(2d) 
805. 

2 . The complaint is anticipatory 

An examination of the complaint discloses that appellant 
seeks relief, not primarily from action taken but from action 
which he supposes he will receive in the future. At the time 
of filing the complaint, appellant was an American Foreign 
Service officer and had been assigned to duty as Vice-Consul 
at Montreal (appellant’s app. 66). No claim is made thajt the 
post of Vice-Consul at Montreal was not a regular post qf the 
American Foreign Service to which appellant, as a foreign 
service officer, could be properly assigned. It seems, therefore, 
that at the time of the filing of the complaint appellant had 
not suffered any injury entitling him to relief in the cdurts. 

Myers v. Bethlehem Shipbuilding Corp., 303 U. S. 41, 82 
L. ed. 638. 

3. The statute on which appellant relies does not requir^ that 
he be given a hearing at the revealed stage of the admin¬ 
istrative proceeding 

Appellant asserts the right to have a hearing to determine 
the truth or falsity of two alleged stories concerning the appel¬ 
lant (paragraph 2, demand for relief, appellant’s app. 25). 
It thus appears that appellant demands a trial upon two 
charges of his own selection which do not appear to have! been 
the basis of any action taken in appellant’s case. On thq con- 
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trary, it affirmatively appears from appellant’s Exhibit g to the 
complaint (appellant’s app. 64) that the only action taken 
with respect to appellant has been to determine that his effi¬ 
ciency rating is unsatisfactory. It further appears from the 
same exhibit that this action was the result of a review of 
appellant’s record as a foreign-service officer. It may be con¬ 
ceded that an efficiency rating of unsatisfactory based on 
charges against a foreign-service officer could only be made 
after the officer had been accorded a hearing on the charges. 
With that point we are not concerned since, as above pointed 
out, appellant’s rating of unsatisfactory was the result of a 
review of his service record and not of charges. Appellant 
insists, however, that he is entitled to a hearing before receiv¬ 
ing a rating of unsatisfactory based upon his record as a for¬ 
eign-service officer (appellant’s app. 26, appellant’s brief, 39 
and 40). Appellees submit that under the applicable statutes 
(appellant’s app. 99 to 102), it is not required that a foreign- 
service officer be accorded a hearing before being given a rating 
of unsatisfactory based upon a review of his service record. 

The requirements of these statutory provisions are simple. 
They are that the Division of Foreign Service Personnel shall 
assemble information with respect to the service record of 
foreign-service officers and shall rate the officers according to 
a scale set out; that is, excellent, very good, satisfactory, or 
unsatisfactory. The statute provides that “no charges” which 
would adversely affect the efficiency rating of an officer should 
be considered unless he has had an opportunity to reply 
thereto. When it has been determined that the efficiency 
rating of an officer is unsatisfactory, and the finding has been 
confirmed by the Secretary of State, then the officer shall be 
notified and after a probationary period he shall, if his rating 
continues to be unsatisfactory, be separated from the service 
after such finding is confirmed by the Secretary of State after 
a hearing. It thus appears that a rating of unsatisfactory may 
result from either one of tw r o procedures. First, the rating 
may be made as a result of a review of the service record. 
Secondly, it may be made as a result of charges. Only in the 
event of an unsatisfactory rating resulting from charges is 
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it required that the officer be given the opportunity for rejply. 
The elaborate provisions of this section do not seem to ton- 
template the necessity of a reply in the event the officer’s 
service record reveals that his rating should be unsatisfactory. 
From the appellant’s complaint, affidavits, and exhibit^, it 
appears that the statutory provisions have been complied 
with. This also appears from the affidavits of the appejlees 
filed in the lower court in opposition to the motion for a 
temporary restraining order or preliminary injunction. TJiese 
affidavits have been made a part of the record herein and 
appear in the appellant’s appendix (pp. 74 to 87). Appellant 
insists that these affidavits cannot be considered in connection 
with the motion to dismiss. They are, however, properly! be¬ 
fore this Court on appellant’s appeal from the action ofJ the 
lower court in refusing a preliminary injunction. The pnly 
fact appearing from these affidavits pertinent to consideration 
of the motion to dismiss and which does not appear fromj the 
complaint and its exhibits is that on March 7, 1941, the Secre¬ 
tary of State duly confirmed the determination of the B(J>ard 
of Foreign Service Personnel that the efficiency rating of the 
appellant was unsatisfactory. Even if this Court must close 
its eyes in one stage of the case to a matter properly before it 
in another, appellant would still derive no benefit sincel, at 
most, the failure of the Secretary of State to confirm a finding 
of the Board of Foreign Service Personnel would amount jto a 
mere procedural defect, not subject to review by the Court at 
this stage of the proceedings. 


4. Appellant is not entitled to judicial relief since he has not 
exhausted his administrative remedies 

The appellant has not exhausted his administrative rem¬ 
edies and is not, for that reason, entitled to complain to the 
courts. The procedure outlined by the statutory provisions 
above referred to is that after a determination that an officer’s 
efficiency rating is unsatisfactory, which determination is Con¬ 
firmed by the Secretary, the officer shall be placed in a pro¬ 
bationary status. After the expiration of a reasonable period, 
the statute provides that the officer’s record shall be reviewed 


I 
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to determine whether or not his services continue to be un¬ 
satisfactory. Should it be determined that the officer’s services 
are still unsatisfactory, the officer would then be entitled to 
have a hearing before this determination could be confirmed 
by the Secretary of State: The complaint and exhibits reveal 
that appellant’s case before the Department of State was, at 
the time of the filing of the complaint, in an intermediate 
stage of the administrative process. Because of this, these 
entire proceedings are premature and provide no basis for 
judicial review or interference either by injunction or declara¬ 
tory judgment. 

Utah Fuel Co. v. National Bituminous Coal Com¬ 
mission, 69 App. D. C. 333, 101 F. (2d) 425; 

Agnew v. Hoage, 69 App. D. C. 116, 99 F. (2d) 349. 

While it is true that a declaratory judgment may, in proper 
cases, issue before legal remedies have crystallized, the courts 
have never utilized the Declaratory Judgment Act to abrogate 
the doctrine of administrative finality by the issuance of de¬ 
claratory judgments in controversies which have not yet 
emerged from the stage of administrative proceedings, much 
less in controversies such as the present one in which the 
administrative proceedings have barely been instituted. As 
was said in Bradley Lumber Co. v. N. L. R. B., 84 F. (2d) 
97, 100 (C. C. A. 5), cert, denied 299 U. S. 559, 81 L. ed. 411: 

It is urged that the bill ought to be retained because 
of its prayer for a declaratory decree concerning the 
matter of the Board’s jurisdiction over appellants. We 
do not think so. The new power to make a declaratory 
decree does not authorize a court of equity by declara¬ 
tion to stop or interfere with administrative proceed¬ 
ings at a point where it would not, under settled prin¬ 
ciples, have interfered with or stopped them under its 
power to enjoin. The declaratory decree is a useful 
form of remedy, but the statutory provision for it (De¬ 
claratory Judgment Act, 28 U. S. C. A. § 400) does not 
enlarge the scope of equity jurisdiction to permit its 
application to controversies which have not yet reached 
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the judicial stage. See Gully v. Interstate Natural Gas 
Co. (C. C. A. 5) 82 F. (2d) 145. 

See, also: 

Myers v. Bethlehem Shipbuilding Corp., 303 U. S. 41, 
50-51, 82 L. ed. 638; 

Red River Broadcasting Co., Inc., v. Federal Com¬ 
munications Comm., 69 App. D. C. 1, 3, 98 F. (2d) 282, 
284, cert, denied 305 U. S. 625, 83 L. ed. 400; 

Mallory Coal Co. v. National Bituminous Coal 
Comm., 69 App. D. C. 166, 174, 99 F. (2d) 399, 407. 

CONCLUSION 


For tiie reasons set out, the action of the lower couijt in 
denying appellant’s motion for a temporary restraining order 
or a preliminary injunction and in dismissing the complaint 
should be affirmed. 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney. 

John L. Laskey, 

Assistant United States Attorney. 
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United States Court of Appeals 

For the District of Columbia 
April Term, 1941 

— 

No. 7871 


Ogden H. Hammond, Jr., Appellant 


v. 


Cordell Hull, Adolph E. Berle, Jr., Breckinridge Lo^g, 

et cd., Appellees. 


REPLY BRIEF FOR APPELLANT 


Background of Case 

It has now been nearly a year since this case was insti¬ 
tuted. Developments during this passage of time, how¬ 
ever, have not lessened the gravity of the cause of action 
stated in this complaint, but have rather heightened it. It 
will be recalled that the complaint alleges that two fal^e 
charges, namely, one of mimicking the President, and an¬ 
other of having relations with one Lilly Stein, were made 
by appellee Berle to the Board of Foreign Service Person¬ 
nel having control over appellant and his career in the 
foreign Service (Appellant’s App. 5, 12). After the insti¬ 
tution of this action and the dismissal of the complaint 
herein by the lower court on March 31, 1941 (Appellant’s 
App. 93) Lilly Stein was taken into custody on the charge 
of espionage against the United States, later pleaded guilty 
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when arraigned, became a Government witness in the trial 
of her fellow conspirators in espionage, and is now serv¬ 
ing a ten-year sentence in a federal penitentiary. 1 

For the Court’s information, it may be stated that 
since April 16, 1941, upon the denial by this Court of 
appellant’s motion for a temporary injunction in this cause, 
appellant has been kept by appellees in the status of a 
Foreign Service Officer on leave without pay without his 
consent and over his objection. These facts are recited 
in the affidavit in support of the motion in this Court to 
supplement the complaint, which is herein renewed (see 
Appendix A). In written communications appellees have 
acknowledged his status as such Foreign Service Officer 
and claim authority over him to the extent of forbidding 
him to accept other employment without the permission 
of the Board of Foreign Service Personnel but still deny 
him the right to active service pending the outcome of this 


1 Lilly Stein was arrested on June 30, 1941, pleaded guilty to a 
charge of espionage at her arraignment on July 1, 1941, was a Gov¬ 
ernment witness in the lengthy spy trial in the District Court for 
the Eastern District of New York in November and December of 
1941, and in January, 1942. was sentenced to 10 years in the federal 
penitentiary. The stories describing this matter will be found in 
The New York Times as follows: June 30, 1941, p. 1, July 1, 1941, 
p. 1, and January , 1942. 

This Court may appropriately take judicial notice of these Stein 
matters (Wigmore on Evidence, 3rd ed. 1940, Vol. 9, §§ 2565, 
2579, 2580). Although appellant’s acquaintance with her was both 
slight and in the course of his official duty (Appellant’s App. 30- 
33), nevertheless, it is apparent that a “charge” of “relations with 
Miss Stein” brought by appellee Berle (Appellant’s App. 36, 5, 12) 
seriously reflects upon the appellant in almost every aspect of his 
life. Further the complaint alleges not only the untruth of these 
two “charges” but alleges that they are falsely, viciously and mali¬ 
ciously circulated against appellant both within and without official 
circles by appellees Berle and Shaw who are two out of the three 
members of the Board of Foreign Service Personnel and have con¬ 
trol thereof. 

Parenthetically, it may be noted that nothing more has been 
heard of the “mimicking” story. 



case. During this period of nearly eleven months appel¬ 
lant has sought and obtained leave twice from the Board 
to follow gainful private employment. 2 

After denial of a temporary injunction herein on April 
16, 1941, appellees in due course filed their brief on tins 
appeal which does not controvert the cases or authorities 
or principles of law upon which appellant relies but de^ls 
only with certain technicalities which we shall later discuss. 
It should again he emphasized that neither here nor else¬ 
where have appellees Berle and Shaw denied the actual 
malice and fraud attributed to them in the sworn com¬ 
plaint herein in both their official and unofficial action js.* 
After the filing of appellant’s brief and his being com¬ 
pulsorily placed upon leave without pay 3 in the Foreign 
Service, appellant filed motions in this Court (1) to re¬ 
verse on the briefs and remand for trial, (2) to amejnd 
the complaint by showing appellant’s compulsory suspen¬ 
sion from the Foreign Service, and (3) to advance the c^ise 
for argument and decision. These motions were all denied 
by this Court, and are discussed in Appendix A to tjhis 
brief. 

In the normal course of events this case has now arisen 
for final disposition by this Court. The lower court ctis- 
missed the complaint on the sole ground of prematurity 
and appellant’s alleged failure to exhaust his adminislira- 


* Emphasis ours throughout this brief. 

-If the complaint herein is upheld and this cause comes on!for 
trial, appellant will introduce evidence to show that appellee Berle 
has continued his malicious persecution of appellant beyond official 
spheres and has sought and partially suceeded from time to tim^ in 
blocking appellant’s private employment. This Berle did even alter 
he had given his official consent to such employment. 

3 The cases are clear to the effect that suspension or leave with¬ 
out pay is ouster and removal from office and is governed by the 
law applicable to ouster and removal. See authorities cited at pp. 
22-23 of appellant’s main brief. In the case at bar this would re¬ 
quire a hearing as provided by Section 23 i of Title 22 of the 

u. s. c. 
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tive remedies. We may now examine the legal issues be¬ 
fore this Court, and what the proper disposition of the 
present appeal may be. Here we are interested only in 
the judgment dismissing the complaint (Appellant’s App. 
93), and consequently disregard all the record (Appellant’s 
App. 72-92, inclusive) going to other points and all other 
motions. These are all briefly discussed in Appendix A 
to this brief. Here we look only to the complaint—to see 
whether it states a cause of action against any appellee. 
If it does the decision of the lower court must be reversed. 

The Issues of This Case 

As pointed out above, on this appeal we deal only with 
a complaint that has been dismissed by the lower court 
(Appellant’s App. 93). It is elementary that on this rec¬ 
ord only the facts alleged in appellant’s complaint can be 
considered, and no others whatever. The facts stated in 
appellant’s complaint must be read in the light most favor¬ 
able to him, and most strongly against appellees. If on 
any theory a cause of action can be made out against any 
one of appellees then the judgment dismissing the com¬ 
plaint must be reversed for further procedure according 
to law in the court below. 

We look now to the complaint. As pointed out on 
page 8 of appellant’s main brief, appellee Hull and the 
remaining appellees, with the exception of only Berle and 
Shaw, are charged with nothing except lack of knowledge 
of the facts of appellant’s case and illegal action taken 
against him in reliance solely on the advice of Berle and 
Shaw (Appellant’s App. 22). The allegations of the veri¬ 
fied complaint against Berle and Shaw are serious indeed, 
and have never been denied by anyone , including Berle 
and Shaw themselves. The complaint sets forth at least 
three separate and distinct good causes of action against 
Berle and Shaw: 
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(1) That all actions taken against appellant j 
on no facts whatever but “solely out of 
malice and spite toward plaintiff’’ and with de¬ 
liberate intent to injure him personally, as is 
charged throughout the complaint (Appellant’s 
App. 9, 5, 12, 14, 16 (p. 10), 18 (p. 10), and 2|2), 
(see Point 3 of appellant’s main brief, pp. 31-36, 
for the authorities); 

(2) That the alleged probation order (Appellant’s 
App. 64-65) is illegal and irregular on its face 
because it does not show that it was confirnjied 
by the Secretary of State, and, in fact, it is spe¬ 
cifically charged in the complaint that such order 
was never confirmed by the Secretary of Stkte 
as required by section 23i of Title 22 of the 
U. S. C. and by Section 78.45 of the Presidential 
Regulations thereunder (Appellant’s App. 13, and 
also paragraph (9) of page 18 thereof), (jsee 
Point 4 of appellant’s main brief, pp. 36-39, if or 
the authorities); and 

(3) That the “charges” of the two false stories 
against appellant and other “charges” wjere 
brought before the Board of Foreign Service 
Personnel and taken into consideration in maiding 
appellant’s efficiency rating one of “unsatisfac¬ 
tory,” all without giving appellant an opportunity 
to reply thereto, as required by section 23h of Title 
22 of the U. S. C. (Appellant’s App. 4-5, 6, 7, 9,12, 
and especially paragraph (4) of page 17), ^see 
Point 5 of appellant’s main brief, pp. 39-47, for 
authorities). 

It is clear that every one of the three above theokes 
sets out a good cause of action. This is respectively 
demonstrated in appellant’s main brief in Points 3, 4 knd 


re based 
personal 
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5 thereof from pages 31 to 47. The cases and authorities 
and principles of law relied on by appellant are in no 
way and nowhere controverted by appellees with the ex¬ 
ception of the proper statutory interpretation of section 
23h with which we shall deal later. These authorities re¬ 
main unshaken . 4 It is difficult to conceive of any complaint 
which would set forth a valid cause of action against a 
public officer if this complaint does not. We are informed 
on the one hand that even the decisions of the President 
of the United States, committed to him by the Trading 
with the Enemy Act, are subject to judicial review (United 
States v. Rodiek , 117 Fed. (2d) 588, affirmed by the Supreme 
Court on March 2, 1942 by an equally divided court), and 
we know on the other hand that it is impossible to proceed 
privately against individuals like appellees Berle and Shaw 
for their official wrongdoing: See Jones v. Kennedy, 
73 App. D. C. 292, 121 Fed. (2d) 40, cert. den. October 17, 
1941, and other cases of this type therein referred to 
already decided by this Court. We know also that in this 
country there is some method, sometime, somewhere of 
judicial review of the actions of even the most highly 
placed malefactor, “and that no man in this country is 
so high as to be above the law.” 5 Therefore, it is apparent 
that the only type of judicial relief left is direct attack 

4 A word should be said as to the fourth Morgan case, the 
lower court decision in which is referred to on page 35 of appel¬ 
lant’s main brief but which has since been reversed by the Supreme 
Court on appeal (United States v. Morgan, 313 U. S. 409). The 
majority opinion by Mr. Justice Frankfurter in that case demon¬ 
strates the vitality of the first two Morgan cases upon which appel¬ 
lant here relies, and the final decision of the fourth Morgan case 
goes off upon points in the evidence of the reopened and properly 
held administrative hearing which are not pertinent in this case. 
The opinion is chiefly interesting with respect to the instant case as 
showing the possibility of bias and partiality in an administrative 
officer which would render him incapable of holding a fair adminis¬ 
trative hearing. Cf. 313 U. S. at 420-421. 

5 Groner, C. concurring in Glass v. I ekes, 117 Fed. (2nd) 
277, 282, 73 App. D. C. 3, 12. 


upon official actions by procedures such as the one insti¬ 
tuted in this complaint, namely, relief in the nature of 
mandamus and by declaratory judgment. We feel, there¬ 
fore, that on the undisputed law set forth in appellant’s 
main brief that the judgment of the court below should 
be reversed and the complaint reinstated for trial. 

The Position of Appellees 

Appellees in their brief do not in any way dispute these 
fundamental propositions of law laid down by appellant, 
but they seek to avoid them in the instant case. Thet do 
so first upon the sole ground that the lower court decided 
against appellant, namely, that the cause of action is pre¬ 
mature and anticipatory in that appellant has not yet 
exhausted his administrative remedies (Brief for Appelfees, 
p. 5, pp. 7-9, and passim). 

The short answer to this contention is that it is based 
on facts which no longer exist. Within two hours sifter 
the denial by this Court on April 16, 1941 of appellant’s 
motion for a temporary injunction appellees Shaw j and 
Berle summarily ousted appellant from the Foreign Serv¬ 
ice of the United States in complete disregard of Sections 
23h and 23i of Title 22 of the U. S. C. and the Presiden¬ 
tial Regulations thereunder (Appellant’s App. B, pp. jlOO- 
107). Over appellant’s vigorous and continuing objections 
they placed him on leave without pay indefinitely , a status 
which has continued now for some eleven months. By 
every case in the books this is ouster and removal, and 
governed by the statutory provisions for these—here Sec¬ 
tion 23i commanding a hearing before the Secretary of 
State. See authorities to this effect collected at page$ 22- 
23 of appellant’s main brief and nowhere denied by ap¬ 
pellees. See also Appendix A to this brief (pp.^Md where 
we respectfully request leave to supplement or amend the 
verified complaint herein to set forth these facts f|ully, 
if the Court will not take judicial notice of them. We 
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do not for a moment assume that by the mere device of 
referring only to “the time of filing the complaint” 
(Brief for Appellees, p. 5), this Court will be blinded 
to what has since occurred in fact. 

There is another answer on authority equally conclu¬ 
sive to this contention of appellees. That is that “pre¬ 
maturity” and “exhaustion” of administrative remedies 
have no application whatever to a complaint alleging (1) 
fraud, (2) malice and pre-judgment, (3) intended denial 
of a fair hearing, and (4) conspiracy to defraud. The 
authorities on this point are amply reviewed at pages 16-22 
of appellant’s main brief, and it is no sufficient answer 
for appellees to cite a decision of this Court ( Utah Fuel 
Co. v. N. B. Coal Comm., 69 App. D. C. 333, 101 F. (2d) 
425) which was specifically reversed by the Supreme Court 
on this exact point (Utah Fuel Co. v. N. B. Coal-Comm., 
306 U. S. 56, 59-60, cited by appellant at page 21 and 
elsewhere of his main brief). Likewise it is perfectly 
clear that Myers v. Bethlehem Shipbuilding Corp., 303 
U. S. 41, strongly relied upon by appellees (Brief, pp. 5, 9) 
has no application to this type of case as shown by the 
quotation from the opinion in that case set out at page 22 
of our main brief. See Myers v. Bethlehem Shipbuilding 
Corp., 303 U. S. 41, at 47. 

No other case upon this point cited by appellees re¬ 
quires discussion, since their facts do not bring them 
within the rule of law which we here invoke. We may 
cheerfully concede to appellees that the mere invocation 
of a declaratory judgment as such does not remove the 
necessity for administrative finality (Brief for Appellees, 
p. 8), but we say here that such necessity has been re¬ 
moved (1) by the grave charges of the verified complaint 
and the rule of law set forth above invoked thereby, and 
(2) by the actions of appellees Berle and Shaw, in giving 
such administrative finality by appellant’s ouster on April 
16, 1941. If, as appellees allege (Brief, p. 8), “appellant’s 
case before the Department of State was, at the time of 
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the filing of the complaint, in an intermediate stage of! the 
administrative process,” then it was made final in less 
than a month thereafter in a completely arbitrary maiimer 
by appellees Berle and Shaw, who paid no attention either 
to the statutory procedure prescribed for such case^ or 
for Presidential regulations thereunder. How can appel¬ 
lees hope to avoid all judicial review of such illegal and 
high-handed methods, employed maliciously to oppress jand 
destroy a single individual? 

Appellees next contend (Brief, pp. 3-5) that the court 
is without jurisdiction of the subject-matter of the (join- 
plaint, since it is administrative rather than judicial. \ In¬ 
deed, appellees even contend in their counter-statement 
of the case (Brief, p. 2) that the lower court so ^leld, 
although we read the decision (Appellant’s App. 89-89) 
of the lower court, and especially the last sentence thejeof, 
precisely to the contrary effect. With much of ^hat 
appellees say on this point (Brief, pp. 3-5) w T e agree, 
and w*e have no quarrel with the decision in anjj- of 
the cases there cited. We do say, however, that the 
facts of these cases are so remote from the instant case 
as to render them totally inapplicable herein and unneces¬ 
sary of discussion. This will be made clear as to the ^our 
Court of Appeals cases cited by appellees by means jof a 
careful examination of the chief authority upon which ^hey 
rely here as below, namely, Keirn v. United States,\ 177 
U/S. 290 (1900). 

That case arose on an appeal from a decree of| the 
Court of Claims dismissing appellant’s petition foij al¬ 
leged salary due. The facts as set forth (177 U. S. at!290- 
292) are simple. Petitioner was an honorably discharged 
wounded veteran of the military service of the Uijited 
States who passed the civil service examination an$ in 
1888 was appointed to a clerkship in the Post Office De¬ 
partment, later transferring to Interior at his own re¬ 
quest. From a salary of $1,200 per annum he was rediiced 
to $1,000 per annum and was finally discharged in 1894. 
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“The discharge by the Secretary of the Interior was made 
upon this recommendation from the Commissioner of Pen¬ 
sions: ‘The discharge of Mr. Morris Keim wus recom¬ 
mended because of his rating as inefficient. No other 
charges are made against him. William Lochren, Commis¬ 
sioner/ ” (177 U. S. at 291). Petitioner raised no other 
issue than that he w T as “an efficient clerk” and that the 
discharge of him had been erroneous in fact and law. 

Mr. Justice Brewer, speaking for the unanimous Su¬ 
preme Court, in affirming the dismissal of the petition by 
the Court of Claims, said, in addition to the other portions 
of the opinion quoted by appellees at page 4 of their brief, 
the following: 

“Upon these facts we are asked to decide whether 
the courts may supervise the action of the head of a 
department in discharging one of the clerks therein” 
(177 IT. S. at 292). 

***** 

“In the absence of specific provision to the contrary, 
the power of removal from office is incident to the 
power of appointment” (177 U. S. at 293). 

• * * • • 

“Unless, therefore, there be some specific provision to 
the contrary, the action of the Secretary of the Inter¬ 
ior in removing the petitioner from office on account 
of inefficiency is beyond review in the courts either by 
mandamus to reinstate him or by compelling payment 
of salarv as though he had not been removed” (177 
U. S. at‘294). 

* * * * * 

[Mr. Justice Brewer then quoted Section 1754 of 
the Revised Statutes commanding preferment to ap¬ 
pointment for civil offices of able honorably discharged 
wounded veterans, and proceeded as follows:] 

“But this does not avail the petitioner. He was 
preferred for appointment and held under that ap¬ 
pointment for years. There was no disregard of that 
section either in letter or spirit; no evasion of its obli¬ 
gations” (177 U. S. at 294). 

• * * * • 
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[After referring to and quoting other portion^ of 
the statutes, Mr. Justice Brewer continues:] 

! 

“But these sections do not contemplate the reten¬ 
tion in office of a clerk who is inefficient, nor attempt 
to transfer the power of determining the question^ of 
efficiency from the heads of the departments to the 
courts. The proviso in section 3 of the act of August 
15, 1876, expressly limits the preference to those 
‘equally qualified’ ” (177 U. S. at 295). 

# * # # # 

“But it would be an insult to the intelligence of Con- 
gress to suppose that it contemplated any degradation 
of the civil service by the appointment to or continu¬ 
ance in office of incompetent or inefficient clerks siniplv 
because they had been honorably discharged from! the 
military or naval service. The preference, and ifc is 
only a preference, is to be exercised as between those 
‘equally qualified,’ and this petitioner was discharged 
because of inefficiency” (177 U. S. at 295). 

# # * * * 

[There later follows that portion of the opinion quoted 
at the bottom of p. 4 of appellees’ brief, including this 
significant statement:] 

“These are matters peculiarly within the province of 
those who are in charge of and superintending J the 
departments, and until Congress by some special and 
direct legislation m-akes provision to the contrary we 
are clear that they must be settled by those adminis¬ 
trative officers” (i77 U. S. at 296). 

No one can doubt the correctness of the decision in j the 
Keim case, but the distinctions between that case anc( all 
others of a similar ilk on which appellees rely on the j one 
hand and the case at bar on the other are perfectlyj ob¬ 
vious. In the first place, the Supreme Court is clear in 
limiting its discussion to the facts of that case (“qpon 
these facts”) which are totally different from those of the 
instant case. There the petitioner sought judicial review 
of the correctness of his efficiency rating, here appeljlant 
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seeks only that appellees proceed in accordance with law 
in making up his efficiency rating—he seeks no review of 
an efficiency rating. There the only charge against peti¬ 
tioner (as even he admitted) was inefficiency, here appel¬ 
lant is charged with disloyalty and worse, and when he 
notifies appellees he will contest these charges, other 
charges are brought up but the former ones never dis¬ 
avowed, as all others were in the Keim case. In other 
words, there were no charges of fraud or malice there— 
here they permeate the record. 

In the second place the statutes involved are entirely 
different: here sections 23h and 23i of Title 22 of the 
U. S. C. (and the Presidential Regulations thereunder) 
are those “specific provisions” by Congress which the 
Supreme Court sought in the Keim case but could not 
find. Here they abound, and in the language of Mr. Jus¬ 
tice Brewer “it would be an insult to the intelligence of 
Congress to suppose that it contemplated any degrada¬ 
tion” of the permanent Foreign Service by totally arbi¬ 
trary and illegal actions of political appointees (however 
high their office) in defiance of the explicit commandments 
of the Congress. Here Congressional reports (see appel¬ 
lant’s main brief, p. 46) show the intent of Congress to 
protect Foreign Service officers such as appellant, and if 
the “administrative remedy” (Appellees’ Brief, p. 3) 
provided is totally disregarded by those whose duty it is 
under the law to administer it then it is clear that the 
courts will enforce the administrative remedy and set 
aside—as the nullity it is—arbitrary action taken without 
respect to the controlling statutes. That is the instant 
case. 

Finally in the Keim case it is clear that the action 
was by the Secretary of Interior personally; here it is 
equally clear that no action was taken by the Secretary 
of State (Appellant’s App. 13,18, paragraph (9)) and that 
he vras in effect, without substantial knowledge of it 
(Appellant’s App. 22). It must be borne in mind that 
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these allegations are undenied, and that under the law 
they state a good cause of action. Morgan v. United 
States, 304 U. S. 1; RunJcle v. United States, 122 uj S. 
543. As against these cases compare the bold statement 
of appellees, made without any authority, that “the failure 
of the Secretary of State to confirm a finding of the Bciard 
of Foreign Service Personnel would amount to a njiere 
procedural defect, not subject to review by the Courjt at 
this stage of proceeding” (Brief, p. 7). No questioik of 
the removal power of either the Secretary of State of of 
the President 0 here exists, however (see appellant’s nfiain 
brief, p. 42), and the only question up for consideration 
here is the legality of certain subordinates’ action in ex¬ 
press violation of the applicable statutes. See Beuhting 
v. United States, 45 Ct. Cls. 404. 

Appellees throughout this part of their argument have 
consistently misunderstood appellant’s argument. lit is 
not to transfer “from the Department of State to the 
courts the duty and power of supervising and rating [em¬ 
ployees of the department” (Brief for Appellees, pJ 5). 
It is rather that the subordinate officials of the Depart¬ 
ment of State in “supervising and rating” officers of the 
Foreign Service of the United States shall proceed accord¬ 
ing to the procedure specifically provided by Congresjs in 
sections 23h and 23i of Title 22 of the U. S. C. Thi^ we 
think is commanded by the Keim case and by the other 
authorities collected at pages 42-43 of appellant’s ijaain 
brief. See especially United States v. Wicker sham, j 201 
U. S. 390; and Kalfbus v. Siddons, 42 App. D. C. 310. 

Appellees make one final argument only. They say 
that appellant is not entitled to a hearing “at the revealed 
stage of the administrative proceeding” (Brief for Ap¬ 
pellees, p. 5, pp. 5-7). Their reasoning is (1) that tjiese 
two false stories about appellant are “t-wo charges oj| his 
_ 

c Compare Myers v. United States, 272 U. S. 52, and Humph¬ 
rey’s Ex’r v. United States, 295 U. S. 602. 
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own selection which do not appear to have been the basis 
of any action taken” (Brief for Appellees, p. 5), (2) that 
“the only action taken with respect to appellant has been 
to determine that his efficiency rating is unsatisfactory” 
(Brief for Appellees, p. 6), (3) that “this action w T as the 
result of a review of appellant’s record as a foreign- 
service officer” (Brief for Appellees, p. 6), and (4) that 
“a rating of unsatisfactory may result from either one 
of two procedures. First, the rating may be made as a 
result of a review of the service record. Secondly, it 
may be made as a result of charges. Only in the event 
of an unsatisfactory rating resulting from charges is it 
required that the officer be given the opportunity for 
reply” (Brief for Appellees, pp. 6-7). We think this 
position of appellees absolutely untenable, and wish to 
consider it seriatim. 

Appellees say first that the two stories, admitted 
“charges,” resulted in no action being taken against ap¬ 
pellant. The conclusive answer to this is that the complaint 
specifically alleges the contrary. See Appellant’s App. 
4-5, 7, 17, paragraphs (3) and (4), 22, and 23. There is 
no going behind the complaint in this matter, and con¬ 
sequently it follows that these “charges” were the basis 
of action against appellant. On appellees’ own admission 
it follows that a hearing must be held on such charges 
before appellant legally could have his efficiency rating 
listed as “unsatisfactory.” Thus, on page 6 of their brief 
appellees say, “It may be conceded that an efficiency rating 
of unsatisfactory based on charges against a foreign-service 
officer could only be made after the officer had been ac¬ 
corded a hearing on the charges.^ Since admittedly appel¬ 
lant has never been accorded a hearing on such charges 
we submit that on the appellees’ own concession the case 
should be remanded to the administrative officials con¬ 
cerned for such a hearing. 

Appellees then turn to their argument that appellant 
w’as demoted only through a “review of his record.” We 
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turn to section 23h (Appellant’s App. B, 100-101) £ind 
search in vain for these words or for some statutory jus¬ 
tification for the bifurcated reading appellees would give 
this homogeneous section. We can find none and it follows 
in accordance with the Congressional reports and the ordi¬ 
nary rules of statutory construction that 23h must be rjead 
as one whole (see main brief for appellant, pp. 39-42), jand 
so read, “charges” include any “thing,” and specifically 
inefficiency as the Supreme Court informs us in the Kfiim 
case, supra. Hence it follows that appellees’ action was 
plainly illegal and judicial relief should be afforded ap¬ 
pellant, to restore him to the status illegally taken ftrom 
him. 

This next raises the question as to what judicial relief 
would be appropriate. Since the time for equity interven¬ 
tion has gone by, it is submitted that affording appellant 
the declaratory relief sought (Appellant’s App. 25-27, jjl(a) 
to (d) inclusive) would be sufficient. It is not conceivjable 
that appellees would disregard the adjudged declaratioji of 
the court, and in any event coercive relief can always be 
applied for at the foot of such a declaratory decree. 


Conclusion 

What we have said closes the argument in this base. 
There remains to call to this Court’s attention the factual 
situation here and to request the Court’s guidance foil the 
future, both for the proper conduct of a career Forfeign 
Service expressly so designated by Congress, and for Ham¬ 
mond so that eventually these stories against him majr be 
heard and weighed, and his life not be destroye^hv whis¬ 
pers. We review this more fully at pages «=of Appen¬ 
dix A to this brief, but we here beseech the Court to give 
us some guide for future conduct. Appellant is fully (cog¬ 
nizant of the serious charges made by him, as wel-L as 
against him, and he seeks only a day in court, either judi- 
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cial or admnistrative, to offer full proof upon them. It is 
never to be forgotten that appellant has verified his 
charges of his own knowledge , and these have never been 
denied by Berle or Shaw. 

On October 18, 1940, appellant was steadily progress¬ 
ing in the Foreign Service with no word of complaint 
from any one and with praise from both Berle and Shaw, 
among others (Appellant’s App, p. 4). These two became 
the arbiters of his life, by virtue of the fact that from 
February, 1941 to this date they compose two out of three, 
or the controlling majority, of the Board of Foreign Serv¬ 
ice Personnel. Instead of dealing fairly and openly with 
appellant they instituted this enormous series of charges 
and countercharges, fully related in the record (Appel¬ 
lant’s App., pp. 4-71) which have eventually led to this 
Court. The only result for appellant has been that he has 
been summarily deprived of his position in the Foreign 
Service without receiving any of the legal safeguards 
which Congress so carefully set about it. Surely this is an 
extraordinary result for a career service—that appellant’s 
status in the Foreign Service is one of complete doubt, 
except that for some eleven months he has been permitted 
neither to render service nor to receive salary. Still ap¬ 
pellees assure this Court (Brief, p. 8) that Hammond’s 
case is “one in which the administrative proceedings have 

barelv been instituted.” 

•> 

Wherefore, the judgment of the District Court 
should be reversed and the complaint reinstated for 
trial. 

Respectfully submitted, 

George W. Dalzell, 
Attorney for Appellant, 

1016 Tower Bldg., 
Washington, D. C. 
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APPENDIX A 

i 

The Motion for a Temporary Injunction and Other 
Motions before This Court 

In the court below, appellant moved for a temporary in¬ 
junction (Appellant’s App. 72). Upon this point, affidavits 
by Berle, Long, Acheson, Shaw and Erhardt (Appellant’s 
App. 73-87) were received. As pointed out on page 9 of 
appellant’s main brief, and particularly in footnote 3jon 
that page, these affidavits cannot be considered on the dis¬ 
missal of the complaint since they go only to the motion 
for a temporary injunction, a point on which appelljees 
agree with us (Appellee’s Brief 7). 

At page 7 of their brief, appellees admit that the ojily 
additional “fact” alleged in these affidavits (but spe¬ 
cifically denied in the complaint, Appellant’s App. 13, |18, 
paragraph 9) “is that the Secretary of State duly con¬ 
firmed” the determination of the Board of Foreign Service 
Personnel that appellant’s efficiency rating was unsatis¬ 
factory. This together with the findings and conclusions 
of the lower court (Appellant’s App. 91-92) have no betar¬ 
ing upon the dismissal of the complaint and refer oply 
to the equity relief previously sought. The appropriate¬ 
ness of a temporary injunction is discussed at pages 47j-48 
of appellant’s main brief and the jurisdiction of the court 
to issue an injunction is discussed at pages 23-25 of appel¬ 
lant’s main brief. We can add nothing here to what!we 
there said and none of the cases or authorities there jset 
forth have been contradicted by appellees. 

Because of doubt as to -whether an appeal should be 
taken from the lower court’s denial of a temporary injunc¬ 
tion, or whether a seperate motion should be made in this 
Court for such an injunction, appellant out of abundant 
caution took both steps and on April 4, 1941, moved on in¬ 
dependent papers for a temporary injunction which \Jras 
denied by this Court on April 16, 1941. Within two hours 
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thereafter appellee Shaw mailed off to appellant a letter 
previously prepared some days before and withheld pend¬ 
ing this Court’s decision on the motion for temporary in¬ 
junction, placing appellant on leave of absence without sal¬ 
ary over his most vigorous objection. See page 23 of ap¬ 
pellant’s main brief where a portion of this remarkable 
letter is quoted. This is merely another step in the long 
chain of evidence showing Berle’s and Shaw’s malice and 
fraud toward appellant. (See appellant’s main brief, pp. 
19-21, and footnote 1, p. 6). 

Thereafter on June 17, 1941, appellant filed motions 
in this Court (1) to reverse and remand on the briefs, 
(2) to supplement the complaint, and (3) to advance the 
cause for argument. These motions were eventually de¬ 
nied by this Court in October, 1941. Attached to these 
various motions by appellant and to a letter of Au¬ 
gust 30, 1941, sent by appellant’s attorney to Chief Jus¬ 
tice Groner, are copies of all correspondence and com¬ 
munications passing between appellant and appellees. 
Since that date there have been only formal communica¬ 
tions passing between appellant and appellees in regard to 
his positions with the Colorado and Southern Railroad, 
under Mr. Ralph Budd, the president thereof, and with 
General Aniline & Film Corporation, under Judge John E. 
Mack of Poughkeepsie, New York, the president thereof. 

We have set forth these matters in some detail to show 
(1) exactly what has occurred in this matter, and (2) to 
demonstrate the unrelenting ferocity of the malicious, per¬ 
sonal pursuit of appellant by appellees Berle and Shaw. 
It is apparent from the action that this Court has already 
taken, or rather has not taken, that both the motion to 
advance the cause for argument and the motion for tem¬ 
porary injunction are only academic matters now. Indeed, 
it may be freely admitted that equity relief would be of 
no avail to appellant at this time. 

However, it must be pointed out that this is not true 
of the motion to supplement the complaint. If this Court 
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should be of the same opinion as the lower court concern¬ 
ing the prematurity of the complaint herein, the motion 
to supplement the complaint becomes of the greatest im¬ 
portance. It would be both unrealistic and unjust jfor 
this Court on the one hand to deny appellant judicial re¬ 
lief solely because his suit was premature in that he tad 
not completed a round of administrative remedies pre¬ 
scribed by sections 23h and 23i of Title 22 of U. S. Ci as 
outlined in the decision below (Appellant’s App. 88-89), 
and at the same time deny appellant an opportunity to 
supplement his complaint by a showing of the steps taken 
after his filing of the complaint herein by appellees B^rle 
and Shaw to perfect their fraudulent conspiracy against 
appellant and to deny him completely his statutory reme¬ 
dies and the hearing specifically prescribed by section! 23i 
of Title 22 of the U. S. C. Therefore, appellant at this time 
respectfully renews his motion to supplement his com¬ 
plaint herein and asks for rehearing upon such motion 
heretofore denied by this Court. Appellant respectfully 
refers the Court to the authority of Rule 15 (d) of!the 
Rules of Civil Procedure and of Rule 31 of the General 
Rules of this Court, and of City of Texarkana v. Ark. and 
La. Gas Co., 306 U. S. 188, 203; Bessemer Investment Co. 
v. City of Chester, 113 Fed. (2d) 571, 578 (C. C. A.j 3d, 
1940); notes to Rule 15 (d) supra. We believe that these 
authorities amply establish the power and jurisdiction of 
this Court to permit such a supplement to this complaint. 
If this Court should take an opposite view, however,! we 
respectfully request for appellant an opportunity upon! re¬ 
mand below to submit an amended complaint which Isets 
forth the fact—which has actually occurred—that appellees 
Berle and Shaw have directly, personally, arbitrarily and 
maliciously thrown appellant completely out of the for¬ 
eign Service of the United States without awarding him 
any of the statutory rights which the Congress so care¬ 
fully provided in sections 23h and 23i of Title 22 of the 
U. S. C., to safeguard Foreign Service Officers from jjust 
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such persecution and favoritism, as the Committee reports 
referred to at page 46 of appellant’s main brief show. 

In a word, appellant’s position is that he has not 
sought to be technical but has sought to bring forth the 
complete facts of his case. It is to be noted that nowhere 
have these facts been opposed or denied by appellees, but 
that appellant has been met only by asserted technicalities 
of pleading and procedure. After successfully avoiding a 
temporary injunction in this Court, appellees cast even the 
pretense of technicality aside and arbitrarily dismissed 
appellant as the complete record before this Court shows. 
Somewhere, somehow there must be judicial relief from 
such illegal and arbitrary procedure, appellant feels. 
Appellant respectfully requests the aid and guidance of 
this Court in the proper way to achieve such judicial 
relief. 




